
Federal Rules Covering Minimum Wage and Paid Overtime – December 2016 

New federal rules covering minimum wage and paid overtime take effect December 1, 2016, and churches are generally 

NOT exempt from these rules, nor are California churches exempt from more generous state laws governing time-

keeping issues such as overtime and paid sick leave (which took effect July 1, 2015). Penalties for violations can be 

severe.  

The U.S. Department of Labor issued new rules under the Fair Labor Standards Act concerning the classification of an 

“exempt” employee for purposes of determining who must be paid overtime when hours worked exceed 40 in one 

week. California law, however, has long been more generous to employees by requiring time-and-one-half pay for all 

hours worked in excess of eight in one day and/or 40 in one week. Although most churches are not “covered 

enterprises” under the FLSA, most of their employees are individually covered under the Act. A “flex-time” policy that 

allows an employee to work 9 hours in one day and 7 the next might pass muster under federal law but is prohibited 

under California labor law.  

This is not a new requirement for church employees – most have been subject to federal and state wage and overtime 

rules. The issue some churches have unwittingly created for themselves is the misclassification of employees. Many 

believe that by paying a fixed salary rather than an hourly wage, an employee does not have to be paid for overtime. 

Such employees are known as “exempt,” but simply paying an employee a fixed salary does not make that employee 

exempt; most specified characteristics of exempt employees include professional or managerial duties. 

What constitutes an exempt employee is the most significant change in federal law. Beginning December 1, nearly all 

employees who earn less than $913 per week – $47,476 per year – are no longer exempt from overtime wages. And that 

wage cannot be paid on an hourly basis. This first test of exempt employment is more than double the previous 

exemption of $455 per week. This change applies to all non-ministerial church employees. All hourly employees are 

automatically covered by the new overtime rules. Paying a fixed salary in itself does not make an employee exempt – 

other criteria must be met.  

And an employee’s job title is never the determiner when it comes to overtime wages – simply calling an employee a 

“manager” or a “minister” is not sufficient for exemption. 

 

Are all your “ministerial” or “managerial” employees truly ministers? 
Possibly not. There are three categories of exempt salaried employees: Executive, Administrative and Professional. An 

employee must also pass other “white collar” exemption tests, including an income requirement, performance of duties 

or a test related to certain educational or advanced knowledge criteria (such as postgraduate college or seminary 

degrees).  

Doctors, lawyers, engineers, accountants, nurses and credentialed teachers are generally considered “Professional” 

employees by virtue of their specialized education and licensing. Church staff who have seminary degrees relevant to 

their work are likely to fit as Professional – but that exemption will not apply when a statutory employee does not 

receive salaried compensation in excess of $913 per week. 

Senior pastors and some other pastoral positions (i.e., Executive, Administrative, Teaching, Assistant or Associate Pastor, 

perhaps even Worship Pastor) may also be filled by highly educated, knowledgeable or experienced “self-employed 

Professionals” who are not subject to overtime pay. These pastoral employees may or may not choose to have federal or 

state income tax withheld from their wages and are responsible for making their own Social Security and Medicare 

(SECA) contributions.  

Most other “ministers” could fall under Professional provided they have either earned relevant advanced academic 

degrees, have been licensed to the gospel ministry and/or have been ordained to ministry. Hiring Jake or Susie as the 

“Youth Minister” – because they grew up in the church, seem to work well with young people and are willing to do the 

work – does not, on its own, exempt Jake or Susie from being paid overtime wages – especially if the salary is less than 



$913 per week or the pay is hourly. Calling the church custodian a “facility maintenance minister or manager” is 

insufficient to reach a Professional exemption, even if wages surpassed the $913 threshold. 

Not all pastors qualify as Executive under the rules because an Executive must, among other things, manage the work of 

at least two full-time employees – many churches don’t have two employees, let alone two full-time employees. 

Additionally, an Executive must have authority to hire or fire employees, or their recommendations for hiring, firing, 

advancement and promotion must carry particular weight. Many churches have bylaws that specifically empower a 

personnel committee, rather than the pastor, with the responsibility for hiring and firing, and those bylaws may not 

afford any special deference to the pastor’s recommendations. That, too, could prevent the Executive exemption for a 

senior pastor.  

Many pastors, on the other hand, would likely fit within the Administrative exemption because their “primary duties” 

include “the exercise of discretion and independent judgment with respect to matters of significance.” These are the 

same words that serve to exclude most other salaried employees from the Administrative exemption.  

 

Do we have to convert non-exempt employees from salary to hourly? 
No. Salaried employees who do not earn at least $913 per week can still be paid a fixed wage for a specified number of 

hours. But the law mandates keeping track of hours worked for overtime purposes. A salaried worker’s overtime 

compensation would be determined on the basis of an hourly wage equivalent.  

How the employer chooses to keep track of an employee’s time is not mandated, but documentation is required. 

Churches must not require, permit or suggest that employees “adjust” their actual time worked on paper to avoid 

overtime payment. Employees can be disciplined for not obtaining approval for working overtime in advance, if this 

personnel policy requirement is clearly communicated and uniformly applied to all subject employees (verbal warnings, 

written warnings, written reprimands and discharge are the logical progression in discipline).  

But an employee’s daily work schedule can be adjusted to avoid overtime. For example, a part-time youth minister is 

paid $12.50 per hour and normally works in the church office from 8 a.m. to 5 p.m. Monday-Wednesday, with an hour 

off for lunch daily, plus 9 a.m. to noon on Sundays for Children’s Church. On Wednesdays, however, she stays late to 

lead a youth Bible study from 6-8 p.m. To avoid overtime on Wednesdays, the work hours could be adjusted to 11 a.m. 

to 8 p.m., with the same one-hour lunch break. If not, the employee would have to be paid three hours at time-and-one-

half ($18.75) for her work from 5-8 p.m. 

Suppose a worship leader is paid $40,000 per year for 30 hours per week. In the weeks leading up to the choir’s 

Christmas performance, the individual works more than 8 hours in one day or more than 40 hours in one week – all 

overtime hours would have to be paid at $38.46 per hour ($40,000 ÷ 52 ÷ 30 = $25.64). Rebranding the worship leader 

as music minister does not solve the problem even if the individual has an advanced degree in a music or ministry-

related field, because the actual weekly wage is less than $913 per week. To avoid overtime, the work hours could be 

adjusted as needed on a daily basis, or the employee’s salary raised to $47,476 or more, assuming that either the 

Professional or Administrative exemption applies. 

 

Can we avoid this by classifying workers as “Independent Contractors”? 
Almost certainly not. To be considered an “Independent Contractor,” an employer must have almost no control over the 

performance of the worker’s duties. An Independent Contractor cannot be told, “You must work here at the office, 

Monday-Friday from 9 a.m. to 3 p.m., and you must only use the church computer.” If the worker is told, “We expect 

you to put in 30 hours per week, but you can work whatever days and hours you prefer. If you want to work here, we’ll 

make space and provide a computer, but if you want to work at home, you’ll have to use your own computer,” this 

would fit the definition of an Independent Contractor, because the individual is free to choose where and when he 

works, and what equipment he uses – the church only has an expectation of work being performed according to 

established guidelines. Independent Contractors are not required to be paid overtime, but could. They are required to 



provide the church with a signed Form W-9 if their compensation exceeds $600 in one year, and the compensation is 

reported on Form 1099-MISC (“non-employee compensation”).  

Many churches pay some or all of their worship musicians on Sunday mornings and other times. In almost all 

circumstances, these paid musicians CANNOT be classified as Independent Contractors, because the church tells them 

when to show up for rehearsal and performance, and what to play; it makes no difference that a musician uses his or her 

own instrument. As a result, the musicians are “statutory employees,” their wages are subject to federal and state 

income tax withholding and to federal Social Security and Medicare (FICA) contributions. The church is liable for payroll 

taxes: transmission of tax withholding to the IRS and California Employee Development Department, and the employer’s 

portion of Social Security and Medicare. In California, these employees must also be covered by Workers’ 

Compensation, even if the church has no other employees. And if the musicians work more than 8 hours in one day, 

they must be paid overtime.  

A church is treading on very thin ice trying to skirt the law by claiming it is only paying an “honorarium,” not a wage. 

Honoraria are expected to be rare compensation exceptions, not weekly occurrences. A church member who is, by 

profession, a concert pianist or organist and who volunteers to play the instrument for an Easter or Christmas program 

could probably be paid a one-time honorarium in recognition of his or her performance, particularly if they are not 

required to be at most rehearsals.  

Compensation for occasional pulpit supply is another example of an allowable honorarium. But what about a long-term 

interim pastor? If the individual otherwise fits the definition of a “self-employed minister,” the compensation should be 

paid as W-2 wages, and the employee provides a signed Form W-4. The church can treat an interim pastor essentially 

the same as a full-time minister and provide a portion of the compensation as housing allowance and/or in the form of 

accountable reimbursements.  

What about a person who temporarily fills in for the church secretary? If that person is going to be paid any wage, they 

are an employee of the church. Untracked cash payments are not permissible. They must file a Form W-4, complete a 

Form I-9, and the church should verify their Social Security Number through the SSA’s e-Verify system (requires a special 

application to SSA at no cost). At the end of the year, that person would receive a Form W-2 along with all other 

employees. If this is an inconvenience to the church, consideration could be given to using a temporary employment 

agency to supply a worker. The church will pay a higher amount to the agency, but the agency will be responsible for 

paying the employee, withholding and transmitting all taxes, providing workers’ compensation insurance, and other 

benefits.  

Failure by the church to: 

 withhold income taxes 
 withhold FICA contributions 
 pay payroll taxes 
 purchase Workers’ Compensation insurance 

can result in the church being fined or liable for penalties and interest. Failure to buy Workers’ Compensation insurance 

– which is not included in a General Liability policy – is considered a form of insurance fraud, and the church could be 

fined as much as double the value of a claim in addition to criminal penalties. There can also be penalties for not 

verifying a person’s right to work in the United States.  

 

What are the solutions? 
The church should have personnel policies governing the workweek (any contiguous seven-day period is acceptable, 

recommended is Sunday-Saturday rather than Monday-Sunday or Saturday-Friday, and generally stated as the 24-hour 

period from midnight to midnight), typical work hours and expectations for each position, as well as accurate job 

descriptions for all paid and unpaid positions. Existing policies should be reviewed for compliance with new rules, and 

modified as needed. 



Those who work in unpaid positions should sign a Memorandum of Understanding that clearly articulates their status, as 

well as the church’s liabilities, if any, to the worker. A volunteer must understand and agree that there will be no 

compensation for his or her efforts. Volunteers may be provided meals, transportation and lodging necessary for the 

performance of their duties without being labeled compensation, such as members of a disaster response team, search 

and rescue team or medical/dental missionaries. Employees of the church may not “volunteer” their services in the 

same type of work for which they are compensated – a college minister cannot volunteer to be a counselor at a 

weekend retreat for college students, but could volunteer with a Disaster Relief team.  

For employees who work a fixed schedule, a church need not closely track the exact hours worked each day; rather, the 

church and employee can agree to a schedule that reflects daily and weekly hours, and indicate that the employee 

followed the agreed-upon schedule. Only when the employee deviates from the schedule is the employer required to 

record the number of hours worked each day. Many employees, both exempt and non-exempt, record their daily and 

weekly hours. Each employee should sign a Memorandum of Understanding that accurately describes the daily and 

weekly work schedule, which includes a requirement that the employee advise his or her supervisor in advance 

(suggested: a minimum of 24 hours) when a deviation in schedule will be necessary, and obtain prior approval before 

working more than 8 hours in a single day, unless there are exigent circumstances.  

 

Do we have to pay our youth minister for 168 hours when he takes students to camp for a 
week? 
The new rules do not alter the answer: unless others will relieve the employee so he is not “on duty” 24 hours a day, the 

youth minister will work a large number of overtime hours, including travel to and from the camp. Under California law, 

he will be working providing supervision over the children. California is more generous than federal rules which state:  

An employee who is required to be on duty for less than 24 hours is working even though he/she is 

permitted to sleep or engage in other personal activities when not busy. An employee required to be on 

duty for 24 hours or more may agree with the employer to exclude from hours worked bona fide 

regularly scheduled sleeping periods of not more than 8 hours, provided adequate sleeping facilities are 

furnished by the employer and the employee can usually enjoy an uninterrupted night's sleep. No 

reduction is permitted unless at least 5 hours of sleep are taken. 

A recent state Supreme Court decision held that California’s wage law does not exclude sleep time from 

compensable hours and requires employers to provide time-and-one-half pay for all hours in excess of 8 in one 

workday or 40 in one workweek, and double time for all hours after 12 in a single workday. Time-and-one-half is 

also paid for the first 8 hours of the seventh day in a single workweek, and double-time after that. So 100% of a 

single counselor’s time at camp will be compensable if the counselor cannot be relieved of his or her duties.  

Here is where the definition of the workweek can be important. Because travel to camp may begin on Saturday 

morning, with the return trip on Friday night, a workweek normally beginning on Sunday will avoid a seventh 

consecutive workday, while a workweek beginning on Saturday would result in seven consecutive days of work. For 

this reason, a workweek should not include Saturday and Sunday at the beginning or end, but could include them 

in the middle (such as Wednesday-Tuesday), because the workweek will change before the next weekend. So let’s 

assume a Sunday-Saturday workweek that begins at midnight: 

Terry gets to the church at 7 a.m. on Saturday, one of his usual days off. He worked 8 paid hours 

each on Monday, Tuesday, Wednesday and Thursday. Terry and the kids leave for camp at 9 a.m. on 

Saturday and return to the church at 7 p.m. the following Friday. Terry has agreed to a sleep period 

of 8 hours each night. How many hours of overtime will Terry be entitled to receive? 

 Friday No hours 

 Saturday 7am – Midnight (minus one hour for lunch) = 16 hrs 



 Sunday Midnight to Midnight (minus one hour for lunch) = 23 hrs 

 Monday Midnight to Midnight (minus one hour for lunch) = 23 hrs 

 Tuesday Midnight to Midnight (minus one hour for lunch) = 23 hrs 

 Wednesday Midnight to Midnight (minus one hour for lunch) = 23 hrs 

 Thursday Midnight to Midnight (minus one hour for lunch) = 23 hrs 

 Friday Midnight to 8 p.m. (minus one hour for lunch) = 19 hrs 

In the first workweek, Terry has worked 48 hours – 40 at regular pay (M, T, W, Th, Sa); 4 at time-and-one-half; 4 

hours at double-time.  

In the second workweek, beginning on Sunday, Terry works a total of 134 hours, but because he reaches 40 

hours of work on Monday, 94 hours must be paid at either time-and-one-half or double-time: 

Sunday   8 hours regular, 4 hours time-and-one-half, 11 hours double time 

Monday   8 hours regular, 4 hours time-and-one-half, 11 hours double time 

Tuesday  12 hours time-and-one-half, 11 hours double time 

Wednesday  12 hours time-and-one-half, 11 hours double time 

Thursday  12 hours time-and-one-half, 11 hours double time 

Friday   12 hours time-and-one-half, 7 hours double time 

Because California disallows sleep time reductions, Terry’s total hours in the two-week period are 56 regular 

time, 60 hours at time-and-one-half and 66 hours at double-time. This is equivalent to 278 straight-time hours. If 

Terry is paid $12.50 per hour, his two-week compensation, before taxes, is $3,475, which is equal to nearly 

seven weeks’ regular pay. If Terry’s compensation is $20 per hour, the cost rises to $5,560! Terry would only be 

exempt if he is salaried, his compensation exceeds $913 per week ($22.83 per hour) AND he can be classified as 

Administrative or Professional.  

Can the church avoid some or all of this excessive compensation if Terry is not exempt? Yes. It will require 

sending additional counselors to camp so Terry does not work more than 12 hours per day. The other counselors 

can be employees or volunteers. With three counselors, on-duty hours can be reduced to 8 each, assuming the 

employees “work” a traditional three-shift schedule. Terry cannot be compelled to participate in camp activities 

after his 8-12 hours on duty, but may do so of his own accord during his off duty time. If the cost to send three 

counselors to the camp plus their compensation, if any, is less than the cost of Terry’s 278 hours of straight time 

pay, the church will save money. Whether the two additional counselors are full-time employees or volunteers, 

the only impact to the church is the cost of sending two additional campers for the week – likely less than 

$1,000 (the total wages of employees is already budgeted) – far less than the cost of paid overtime.  

The church of the 21st Century is forced to operate as a business under federal, state and local laws and 

regulations. That does not mean the church must overlook its true “business” – to love one another as Christ 

loved us so others will see our love (John 13:34-35), to proclaim the gospel to all nations (Matthew 24:14), to 

bring the lost world to a saving knowledge of Jesus (Matthew 28:19-20) and to care for widows and orphans 

(James 1:27).  

For a copy of the U.S. Department of Labor’s Guidance for Non-Profit Organizations or advice or assistance creating or 
updating personnel policies or church bylaws, contact Max Herr, CSBC ministry specialist for human resources and 
church compliance, at 559-256-0858 or mherr@csbc.com. 
 
 
This is a free service provided to CSBC churches because of gifts through the Cooperative Program. 
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