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SEC Announces Measures to Facilitate 
Cross-Border Implementation of the 
European Union's MiFID ll's Research 
Provisions 

On October 26, the staff of the U.S. Securities and 

Exchange Commission (SEC), following consultation 

with European authorities, issued three coordinated 

no-action letters intended to provide greater certainty 

to market participants affected by the European 

Union's Markets in Financial Instruments Directive 

(MiFID II) requirements, in advance of its January 3, 

2018 implementation date.1 MiFID II, among other 

requirements, mandates EU investment managers to 

pay separately for trade execution and for investment 

research.2 This practice represents a significant change 

from the current practice in the U.S., where research 

is generally supplied as part of a bundle of services 

with no explicit charge. 
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Specifically, the SEC staff advised the following in 

the no-action letters: 

• Aggregation-In a letter to the Investment 

Company Institute (ICI), the SEC Division of 

Investment Management staff stated that an 

investment advisor may continue to aggregate 

orders for the sale or purchase of securities on 

behalf of its clients without violating Section 

17 ( d) of the Investment Company Act or Rule 

l 7d-l if the orders participate in the same aver

age security price and pay the same pro rata 

share of execution costs, even if some of the 

orders pay for research costs and others (because 

of MiFID II) do not.3 

• Investment adviser registration for broker
dealers-In a letter to the Securities Industry 

and Financial Markets Association (SIFMA), 

the SEC Division of Investment Management 

staff stated that for the first 30 months after the 
MiFID II implementation date, a U.S . broker

dealer may receive payments from an invest

ment manager required by MiFID II to pay for 

investment research, without being registered as 

an investment adviser.4 

• Section 28(e) Safe Harbor-In a letter to the 
SIFMA Asset Management Group, the SEC 

Di vision of Trading and Markets staff stated that 

payments made for research to an executing 

broker-dealer out of research payment accounts 

(RPAs) alongside payments for execution , 

would qualify under the safe harbor in Section 

28(e) of the Securities Exchange Act of 1934, 

provided that all other applicable conditions of 

Section 28(e) are met.5 

According to the SEC's press release announcing 

these actions, the temporary no-action relief facilitates 

compliance with the new MiFID II research provi

sions while respecting the existing U.S . regulatory 

structure. It is also intended to provide the SEC staff 
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with sufficient time to better understand the evolution 

of business practices after implementation of the 
MiFID II research provisions. The press release states 
that, during the period of the temporary relief, the staff 
will monitor and assess the impact of MiFID II ' s 

research provisions on the research marketplace and 
affected participants to determine whether more 
tailored or different action, including rulemaking, is 
necessary and appropriate in the public interest. 

SEC Proposes Rules to Implement FAST Act 
Mandate to Modernize and Simplify 
Disclosure 

On October 11, the SEC announced that it had 
voted to propose amendments to modernize and 
simplify its disclosure requirements applicable to pub
lic companies, investment advisers and investment 
companies. 6 The proposal reflects several of the 
recommendations in the SEC Staff's November 2016 
Report on Modernization and Simplification of Regu
lation S-K mandated by Section 72003 of the Fixing 

America's Surface Transportation (FAST) Act,7 and 

the staff's broader review of the SEC's disclosure 

system. 

The proposed amendments are intended to: 

• Revise rules or forms to update, streamline or 

otherwise improve the Commission's disclosure 

framework by eliminating the risk factor ex

amples listed in the disclosure requirement and 

revising the description of property requirement 

to emphasize the materiality threshold; 

• Update rules to account for developments since 

their adoption or last amendment by eliminating 

certain requirements for undertakings in regis

tration statements; 

• Simplify disclosure or the disclosure process, 

including proposed changes to exhibit filing 

requirements and the related process for confi

dential treatment requests and changes to Man

agement' s Discussion and Analysis that would 
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allow for flexibility in discussing historical 
periods; and 

• Incorporate technology to improve access to in
formation by requiring data tagging for items on 
the cover page of certain filings and the use of 

hyperlinks for information that is incorporated 
by reference and available on EDGAR. 

The comment period for the proposed amendments 
will end 60 days after the proposing release is pub
lished in the Federal Register. 

SEC Chairman Clayton Provides Update on 
Review of 2016 Cyber Intrusion Involving 
EDGAR System 

On October 2, SEC Chairman Jay Clayton provided 

an update to his September 20 announcement on the 

status of the agency's review and investigation of the 

2016 intrusion into the EDGAR system.8 In addition 

to the update, he discussed the SEC's efforts to miti

gate cybersecurity risk. 

In his update, Chairman Clayton noted that: 

• After the September 20 announcement, the SEC 

discovered that third parties accessed an ED

GAR test filing , and, through that intrusion, ac

cessed the names, dates of birth and social secu

rity numbers of two individuals. 

• Both individuals were notified and were offered 

identity theft protection and monitoring services. 

• If the SEC's ongoing review uncovers other 

individuals whose sensitive information may 

have been accessed, the SEC staff will contact 

them and offer identity protection and monitor

ing services. 

In his summary of ongoing SEC efforts, Chairman 

Clayton noted that the SEC was engaged in several 

projects, including that: 

• Staff have been instructed to provide full coop-
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eration with the Office of Inspector General's 

review of the 2016 EDGAR intrusion. 

• The Division of Enforcement was investigating 

potential illicit trading resulting from the 2016 

EDGAR intrusion. 

• Staff was conducting a focused review of and, 

as necessary or appropriate, upgrade of the 

EDGAR system. 

• Staff was continuing its assessment of the SEC' s 

cybersecurity risk and the efforts initiated 

shortly after the Chairman officially joined the 

SEC in May 2017. 

• The agency was continuing its internal review 

of the 2016 EDGAR intrusion to determine and 

review, among other things, the procedures fol

lowed in response to the intrusion. 

Chairman Clayton pledged to keep Congress in

formed of the ultimate findings and conclusions of the 

agency's internal review. In addition, he authorized 

the immediate hiring of additional staff and outside 

technology consultants to aid the agency's efforts to 

protect the security of its network, systems and data. 

He indicated that the SEC is evaluating its cyberse

curity risk governance structure, has established a 

senior-level cybersecurity working group, and may 

include additional enhancements to promote the 

management and oversight of cybersecurity across the 

SEC's divisions and offices. 
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