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One more point on structure. Even proxy voting is 

costly to shareholders: analyzing the issue up for a 
vote, the potentially varying points of view on that is

sue, formulating an opinion, and casting the ballot is a 
series of actions that requires nuanced determinations 

that may be beyond individual shareholders. Even 
investment companies struggle. Because they fre
quently compete on fees, are funds tempted to under

staff proxy voting, or to outsource it to a proxy advi

sory firm? Have we added a third layer of principal

agent issues? Has it helped? 

While the U.S. approach to capital 
allocation and firm governance is 
a proven approach-and I firmly 
believe the best approach-it is 
not a perfect one. 

These are all questions that we need to be examin
ing, and I hope today's discussion can shed some light 
on at least some of them. 

Turning from structure to market realities of the 

day: Few companies are immune to activist 

pressures ... activist owners can substantively influ

ence the governance of the largest of companies. And, 

increasingly, they are doing so. 

Activism may be evolving, but it is not going away. 

So, it is more important than ever for shareholders to 

understand and evaluate activists' long-term impact 

on companies and shareholder value. In particular, to 

what extent do shareholder campaigns launched by 

activist investors create value for all shareholders? 

What is the effect of these campaigns on long-term 

value? To what extent does passive institutional 

ownership - and the involvement of proxy advisors -

facilitate the growth in activist campaigns? And activ

ists themselves are not monolithic; they may them

selves have different tactics or different time-horizons 

that may lead to differential outcomes with respect to 

February 2018 I Volume 22 I Issue 2 

this range of questions. Do activists take advantage of 

the imperfections in our system or do they smooth 
them? I'll give an answer- it's probably both. 

As we explore these issues, I want us to keep in 

mind a group of shareholders whose voices rarely 

have a place at the table: the Main Street Investor. The 
engine of economic growth in this country depends 
significantly on the willingness of Main Street inves

tors to put their hard-earned capital at risk in our 

markets over the long term. If our system of corporate 

governance is not ensuring that the views and funda
mental interests of these long-term retail investors are 
being protected, then we have a lot of work to do to 
make it so. [ . . . ] 
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Robert Jackson and Hester Peirce Sworn in 
as SEC Commissioners 

On January 11, Robert Jackson and Hester Peirce 

were sworn into office as commissioners of the U.S. 

Securities and Exchange Commission (SEC). 1 Mr. 

Jackson and Ms. Peirce were both nominated by Pres

ident Donald J. Trump and will fill the open Democrat 

commissioner seat and the Republican commissioner 

seat, respectively. Their addition gives the SEC a full 

five-member commission for the first since 2015. Mr. 

Jackson and Ms. Peirce join fellow Commissioners 

Kara Stein, Michael Piwowar and Chairman Jay 

Clayton. 

Commissioner Jackson comes to the SEC from 

NYU School of Law, where he was a professor of law. 

He previously was professor of law and director of the 

Program on Corporate Law and Policy at Columbia 

Law School.2 Commissioner Peirce comes to the SEC 

from the Mercatus Center at George Mason University 

where she served as a Senior Research Fellow and 

Director of the Financial Markets Working Group.3 

Commissioner Jackson's term expires in 2019 and 

Commissioner Peirce's in 2020. 

SEC Issues Agenda for Inaugural Meeting of 
the Fixed Income Market Structure Advisory 
Committee 

On January 8, the SEC released the agenda for the 

inaugural meeting of the Fixed Income Market Struc

ture Advisory Committee, to be held on January 11.4 

The SEC established the advisory committee to pro

vide a formal mechanism through which the Commis

sion can receive advice and recommendations on fixed 

income market structure issues. The January 11 meet

ing focused on bond market liquidity issues and 

covered certain administrative items. 
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SEC Staff Provides Regulatory Guidance for 
Accounting Impacts of the Tax Cuts and 
Jobs Act 

On December 22 (the Enactment Date) , President 

Trump signed the Tax Cuts and Jobs Act (Tax Act) 

into law. On the same day, the SEC announced that 

the staff of the Office of the Chief Accountant and the 

Division of Corporation Finance published Staff Ac

counting Bulletin No. 118 (SAB 118) to help ensure 

timely public disclosures of the accounting impacts of 

the Tax Act, and Compliance and Disclosure Interpre

tation 110.02 (CD&I 110.02) to clarify when an Item 

2.06 of Form 8-K (Material Impairments) may be used 

to report the impact of a change in tax rate or tax laws 

in connection with the Tax Act.5 

SAB 118 

Financial Accounting Standards Board Accounting 

Standards Codification Topic 7 40, Income Taxes 

(ASC Topic 7 40) addresses the recognition of deferred 

tax liabilities and deferred tax assets for the future tax 

consequences of certain events as well as the account

ing for income taxes upon a change in tax law or tax 

rates (e.g. , re-measuring deferred tax liabilities and 

deferred tax assets). ASC Topic 740 does not, how

ever, provide guidance on certain circumstances that 

may arise for some public companies in accounting 

for the income tax effects of the Tax Act. As a result, 

the staff issued SAB 118 to address situations where 

the accounting under ASC Topic 7 40 is incomplete for 

certain income tax effects of the Tax Act upon issu

ance of a company's financial statements that include 

the reporting period in which the Tax Act was 

enacted.6 

In the event a company's accounting of certain 

income tax effects of the Tax Act is not complete by 

the time financial statements are issued for the report

ing period that includes the Enactment Date, SAB 118 

provides the following guidance: 

• Report provisional amounts for the income tax 
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effects of the Tax Act for which the accounting 
under ASC Topic 740 will be incomplete but a 

reasonable estimate of those effects can be 
determined; and 

• For income tax effects of the Tax Act for which 
a reasonable estimate cannot be determined, 

continue to apply ASC Topic 7 40 based on the 
provisions of the tax laws that were in effect im

mediately prior to the enactment of the Tax Act 

and report provisional amounts in the first re

porting period in which a reasonable estimate 
can be determined. 

Companies that report provisional amounts in their 

financial statements for specific income tax effects of 

the Tax Act will be subject to a "measurement period" 

which begins in the reporting period that includes the 
Enactment Date and ends when a company has ob

tained, prepared and analyzed the information needed 

to fully complete the accounting requirements under 
ASC Topic 740. SAB 118 recognizes that during the 
measurement period, a company may need to make 

adjustments in subsequent reporting periods based on 

facts and circumstances that existed when the Tax Act 

was enacted and that, if known, would have affected 
the income tax effects initially reported. These adjust

ments may include changes to initial provisional 

amounts or the need to report additional tax effects 

that were not previously reported as provisional 

amounts. No adjustments should be made with respect 

to income tax effects of events unrelated to the Tax 

Act. 

In the event a company includes any provisional 

amounts or adjustments to provisional amounts in its 

financial statements during the measurement period, 

such amounts should be included in income from 

continuing operations as an adjustment to tax expense 

or benefit in the reporting period that the amounts are 

determined. In no event should the measurement pe

riod extend beyond one year from the Enactment Date. 

If a company accounts for certain income tax ef-
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fects of the Tax Act under a measurement period ap
proach, SAB 118 also provides a list of supplemental 

disclosures that should accompany the provisional 

amounts, including, but not limited to, the reason why 
the initial accounting is incomplete, the additional in

formation that is needed to complete the accounting 

requirements under ASC Topic 740 and the nature and 

amount of any measurement period adjustments. 

CD&l 110.02 

CD&I 110.02 clarifies that the re-measurement of a 

deferred tax asset to incorporate the effects of the Act 

is not an impairment under ASC Topic 7 40 and there

fore does not trigger an obligation to file under Item 
2.06 of Form 8-K. A company that employs the "mea

surement period" approach as contemplated in SAB 

118 and concludes that an impairment has occurred 

due to changes resulting from the enactment of the 
Tax Act may rely on Instruction to Item 2.06 and dis

close the impairment, or a provisional amount with re
spect to that possible impairment, in its next periodic 

report.7 

SEC Proposes Amendments to the Freedom 
of Information Act (FOIA) Regulations 

On December 21, the SEC published for comment 
proposed amendments8 to its regulations under the 

Freedom of Information Act (FOIA).9 This rule pro

poses revisions to the Commission's regulations under 
the FOIA to: 

• reflect changes required by the FOIA Improve
ment Act of 2016 (the Improvement Act)10; and 

• clarify, update, and streamline the language of 

several procedural provisions. 

The Commission proposed four changes to conform 

to the Improvement Act: 

• Revisions to provide that records the FOIA 

requires to be made available for public inspec

tion will be available in electronic format (Sec

tion 200.80(a)); 
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• Revisions to provide that a request for records 

may be denied to the extent the exemptions in 5 

U.S.C.A. 552(b) apply to the requested records 

and Commission staff reasonably foresees that 

disclosure would harm an interest protected by 

the applicable exemption, the disclosure of the 

requested records is prohibited by law, or the 

requested records are otherwise exempted from 

disclosure under 5 U.S.C.A. 552(b)(3) (Section 

200.80(c)); 

• Revisions to state that FOIA requesters may 

seek assistance from the Office of FOIA Ser

vices' FOIA Public Liaisons (Sections 

200.80(b), (d), and (e)) and to advise FOIA 

requesters of their right to seek dispute resolu

tion services offered by the Office of Govern

ment Information Services in the case of a 

denied request (Section 200.80(e)); and 

• Revisions to incorporate the amendments to the 

FOIA requiring agencies to waive fees, under 

certain circumstances, if they do not comply 

with the time limits under the FOIA (Section 

200.80(g)). 

The Commission also proposed changes to certain 

procedural provisions to clarify, update, and stream

line the Commission's regulations, and make the 

regulations consistent with existing practices. The 

proposed regulations, among other things: 

• update the various methods for submitting FOIA 

requests and administrative appeals (Sections 

200.80(b) and (f)); 

• describe certain information that is required 

when submitting requests for records about 

oneself or another individual (Section 

200.80(b)); 

• explain the situations in which the Office of 

FOIA Services staff will work with other Federal 

agencies that have an interest in agency records 
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that may be responsive to a request (Section 

200.80(c)); 

• incorporate language that allows the Office of 

FOIA Services to seek a onetime clarification of 

an ambiguous request and toll the period for 

responding to the request until the requester 

clarifies the request (Section 200.80(c)); 

• clarify when the 20-day statutory time limit for 

responding to requests begins (i.e., when re

quests are received by the Office of FOIA Ser

vices and when requests are modified so that 

they reasonably describe the records sought) 

(Section 200.80(d)); 

• clarify the Office of FOIA Services' system for 

multi -track processing of requests (Section 

200.80(d)); and 

• enable the Office of FOIA Services to aggregate 

requests involving related matters where it ap

pears that multiple requests together constitute a 

single request that would involve unusual cir

cumstances (Section 200.80(d)). 

The proposed rule also clarifies, consistent with 

existing practice, that the Office of FOIA Services will 

close requests if requesters do not take certain steps 

within set time periods; revises the Office of FOIA 

Services' fee procedures and fee schedule; codifies 

several existing practices; and eliminates certain pro

visions in the Commission's current FOIA regulations 

that repeat information contained in the FOIA statute 

and do not need to be in the Commission's regulations. 

Comments were due February 2, 2018. 
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