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AVOIDING LIABILITY IN PUBLIC SECURITIES OFFERINGS:
THE LESSON OF OMNICARE

On March 24, 2015, the U.S. Supreme Court decided Omnicare v. Laborers District Council Construction Industry Pension

Fund, a case with which public companies should be familiar before their next issuance of securities.

Omnicare addresses the circumstances in which companies are liable under Section 11 of the Securities Act of 1933 for

statements in registration statements that later prove to be incorrect. The Court held that liability may exist if any of the

following are true: (i) a statement of fact is incorrect, (ii) a statement of opinion is not sincerely held, or (iii) a statement

of opinion omits accompanying disclosure of material facts supporting the opinion that a reasonable investor would

consider important or disclosure that the opinion is tentative.

Defendant Omnicare made two statements of opinion that were alleged to be untrue in a registration statement filed in

connection with a public offering of common stock. The statements expressed the company's opinion that it was in

compliance with federal and state laws. Subsequently, the federal government filed suit against Omnicare for allegedly

receiving illegal kickbacks from pharmaceutical manufacturers. Plaintiffs sued under Section 11 of the Securities Act of

1933, which allows a purchaser of securities to sue an issuer if the registration statement either (i) "contain[s] an untrue

statement of a material fact" or (ii) "omit[s] to state a material fact . . . necessary to make the statements therein not

misleading."

Plaintiffs claimed that the untrue statements violated both clauses of Section 11. However, plaintiffs did not allege that

Omnicare's officers knew the company was violating the law. According to the plaintiffs, in other words, a statement

that "we believe we are in compliance with applicable law" is tantamount to saying "we are in compliance with

applicable law" for Section 11 purposes.

The Court disagreed, recognizing a clear distinction between a statement of fact and an opinion. It determined that a

statement of opinion does not constitute an untrue statement of fact simply because the stated opinion ultimately

proves incorrect, since a statement of opinion conveys only an uncertain view. Statements of fact do not enjoy the same

latitude – the first clause of Section 11 would create liability with respect to any untrue statement of material fact in a

registration statement.

Statements of opinion, however, are not wholly immune from liability. An illustration the Court gave was a hypothetical

television company's CEO saying, "I believe our TVs have the highest resolution available on the market." An allegation

that a different company's TVs offered higher resolution would be insufficient, standing alone, to support a Section 11

claim. However, this statement would give rise to liability if the CEO knew her company's TVs placed second in

resolution ranking, or, even if she sincerely believed her TVs ranked first, if the statement omitted accompanying

disclosure of all material facts supporting the opinion that a reasonable investor would consider important or disclosure

that the opinion is tentative.

An opinion would be liable under the second clause of Section 11 if a registration statement omits material facts about

the issuer's inquiry into, or knowledge concerning, a statement of opinion, and if those facts conflict with what a

reasonable investor, reading the statement fairly and in context, would take from the statement itself. The Court

determined that "an issuer's statement of opinion may fairly imply facts about the inquiry the issuer conducted or the



knowledge it had. And if the real facts are otherwise, but not provided, the opinion statement will mislead by omission."

Using the Court's hypothetical, for example, the CEO's statement about her company's TVs might contain a material

omission if no research had been done to support her assertion. The Court advises companies to avoid exposure for

omissions under Section 11 by (i) divulging an opinion's basis, or (ii) making clear the real tentativeness of its belief.

Omnicare's registration statement included caveats about the opinions regarding the reasons why the company was not

certain about its conclusions and why its opinion could turn out to be wrong. However, the Court remanded for a

determination of whether the plaintiffs can identify one or more additional material facts concerning the statements of

opinion omitted from the registration statement. In other words, the disclosed facts warning readers that the opinion

may turn out to be wrong are not sufficient if it is shown that there is an additional material fact underlying the opinion

statement that was omitted from the disclosure.

* * *

One practice point from Omnicare is to use statements of opinion to convey uncertainty about factual statements when

appropriate. Another is to phrase descriptions of possible prospective events in the future tense when possible in order

to qualify for the forward looking statements safe harbor under the Private Securities Litigation Reform Act.

Finally, when statements of opinion are made, companies together with their securities counsel should carefully

consider what additional disclosure should be provided regarding the material facts underlying the opinion. This will be

challenging because the Court, while giving examples of facts that either need not, or should be, disclosed about a

statement of opinion to avoid the problem of a misleading omission, provided no real analytical framework for making

those judgments. Such a framework will be developed, if at all, through further cases. Plaintiffs' attorneys are wasting no

time – on March 25, 2015, the day after Omnicare was decided the plaintiff in a Rule 10b-5 case cited Omnicare in

support of its opposition to a summary judgment motion, contending that Omnicare's reasoning applied beyond Section

11 registration statement circumstances. (In re Merck & Co., Inc. Secs., Deriv. and ERISA Litig., Nos. 05-1151 and

052367).

Since the Court did identify the proper questions that should be addressed in disclosing opinions, and since we now

know that a statement of opinion may not omit accompanying disclosure of all material facts supporting the opinion

that a reasonable investor would consider important or disclosure that the opinion is tentative, companies should

actively apply these lessons when preparing their next SEC filing.

* * *
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