
 
 

 
 

May 9, 2017 

Executive Order on Religious Liberty 
May Affect Contraceptive Mandate 

President Donald Trump late last week signed an executive order (Order) intended to promote 
religious freedom. The Order doesn’t change existing laws or regulations. It may, however, 
ultimately lead to changes in the types of employers allowed to opt out of the Affordable Care 
Act’s (ACA) contraceptive mandate, or modification to the process by which employers opt 
out. 

What Does the Order Say? 

The Order addresses two specific issues related to religious organizations that President 
Trump campaigned on and stated would be priorities of his administration. 

First, the Order directs the Secretary of the Treasury to take steps to protect the freedom of 
religious organizations to engage in political speech and activities. Specifically, it calls for the 
IRS to refrain from taking adverse actions, including a denial of an organization’s tax-exempt 
status, against religious persons or organizations that take part in political activities including 
supporting or opposing political candidates.  

Lockton comment:  Currently, the Johnson Amendment to the federal tax code 
prohibits tax-exempt organizations - like churches - from political speech, including 
directly supporting or opposing a political candidate. Tax-exempt organizations found 
to be in violation of the Johnson Amendment could risk loss of their tax-exempt status 
under the federal tax code. 

Second, and of relevance to employer-sponsored group health plans, the Order instructs the 
Departments of Labor, Treasury and Health and Human Services to consider issuing amended 
regulations related to the ACA’s preventive-care mandate, which among other things, requires 
non-grandfathered health plans to cover contraceptives approved by the Food and Drug 
Administration for female participants and beneficiaries at no cost. The Order directs these 
agencies “to address conscience-based objections to the preventive-care mandate.” 
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How Could the Order Impact the Preventive Care Mandate? 

Just how the Order could ultimately affect the preventive care mandate remains to be seen. 
Current rules already exempt churches, and address conscience-based objections for certain 
nonprofit religious organizations and closely-held for-profit employers with religious objections 
to providing coverage for contraceptives by allowing for an accommodation. 

Those employers with accommodations aren’t required to provide contraceptives under their 
group health plan, but must provide access to contraceptives, through the insurer or (for self-
insured plans) third party administrator (TPA), at no cost to women covered under the plan. 

To qualify for an accommodation, the organizations self-certify their eligibility by: 
 

 Completing EBSA Form 700 and sending copies to each health insurance issuer and 
TPA, or 

 Notifying HHS, and supplying the organization’s name and a statement reflecting its 
eligibility for the exemption. 

Lockton comment:  The contraceptive mandate has been the subject of numerous 
legal challenges. The most recent case to reach the Supreme Court challenged the 
contraceptive mandate accommodation process; plaintiffs alleged the exemption 
process, even though it merely requires a notice, was sufficiently burdensome so as to 
infringe upon their religious liberties. The Supreme Court declined to rule on the case, 
and told the parties to keep working to resolve the issue. For more details, see our 
Blog here. 

It might be that the three federal agencies issue rules expanding the categories of employers 
eligible for a religious-based exemption. Or the agencies might decide to take steps to further 
simplify or eliminate the current notice requirements for employers seeking accommodations. 
Time will tell. 
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http://locktonhealthreformblog.com/2016/05/20/supreme-court-tells-government-and-religious-employers-to-work-it-out-instead-of-deciding-contested-contraceptives-case/

