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IRS PLANS TO END APPROVALS OF CUSTOM 

PLAN CHANGES 

Citing budget cuts, new responsibilities under the Affordable Care 

Act (ACA), and an increased number of requests, the IRS made the 

surprise announcement of intent to terminate the Determination 

Letter program by the end of 2016. With this significant change, 

sponsors of individually designed plans contemplating future 

changes—plan mergers or consolidations, or conversion to a new 

provider—should move quickly to take advantage of the program 

while it exists. Termination reviews will not be affected.

Although the IRS will still issue initial determination of an individually designed plan’s qualified status, it will no longer provide 

Determination Letters on subsequent amendments. With this move, the IRS seeks to become more efficient and encourage use 

of pre-approved plans. In the existing Determination Letter Program, a study found that the IRS spent only three hours per 

request and many plans were approved despite significant problems. With pre-approved plans, the IRS can review or amend 

a single design and then approve it for thousands of plans, creating more thorough evaluations and much greater economies 

of scale. 

Cause for Concern
While the change will certainly free up IRS resources, one size does not fit all retirement plans and, depending on the nature 

and size of your business, a pre-approved plan may not be workable. Cash balance plan sponsors, for example, have, by 

definition, custom plan documents. For them, the IRS announced that it will allow conversion from individually designed cash 

balance plans to pre-approved plans.

Plan sponsors must complete Certification of Intent to Adopt a Pre-approved Plan (Form 8905), before the end of their plan’s 

current five-year remedial amendment cycle. This documents the employer’s intent to transition from an individually designed 

plan to a pre-approved plan. If the sponsor doesn’t know which particular pre-approved plan it will adopt, they do not need to 

complete Part II or the information in Part III, line 4, of Form 8905. Instead, they attach a statement of the employer’s intent 

to adopt a pre-approved cash balance plan upon receipt of an opinion/advisory letter. The employer should attach a copy of 

the form and statement to any determination letter application they file.



© 2015 Lockton, Inc. All rights reserved. 

The communication is offered solely for discussion purposes. Lockton does not provide legal or tax advice. The services referenced are not a comprehensive list of all necessary 
components for consideration. You are encouraged to seek qualified legal and tax counsel to assist in considering all the unique facts and circumstances. Additionally, this 
communication is not intended to constitute U.S. federal tax advice, and is not intended or written to be used, and cannot be used, for the purpose of avoiding penalties under 
the Internal Revenue Code or promoting, marketing, or recommending any transaction or matter addressed herein to another party.

This document contains the proprietary work product of Lockton Financial Advisors, LLC, and Lockton Investment Advisors, LLC, and is provided on a confidential basis. Any 
reproduction, disclosure, or distribution to any third party without first securing written permission is expressly prohibited.

Securities offered through Lockton Financial Advisors, LLC, a registered broker-dealer and member of FINRA, SIPC. Investment advisory 
services offered through Lockton Investment Advisors, LLC, an SEC-registered investment advisor. For California, Lockton Financial 
Advisors, LLC, d.b.a. Lockton Insurance Services, LLC, license number 0G13569.

www.lockton.com

How This Impacts You
Losing plan amendment “blessings” will mean sponsors operate at 

a great deal of risk when they make changes. As it would stand, 

individually designed plans would only get a formal IRS opinion 

when audited and, at that point, it’s too late. What’s more, the IRS 

can threaten disqualification to make plan sponsors submit to audit 

demands whereas, in the past, it was very difficult to disqualify a plan 

that the IRS had already approved. Despite industry hopes, the IRS 

has indicated no intent to issue guidance on sample plan language or 

provisions, or some mechanism for special circumstances. 

Next Steps

Any individually designed plan contemplating significant future 

changes should move quickly to take advantage of the program 

while it exists. While nothing prohibits using an individually 

designed plan, sponsors will need to engage with ERISA 

counsel for review and obtain legal opinions prior to making 

any amendments to these plans. If you have questions, please 

contact your Lockton Retirement Services team. 

The IRS Determination Letter 

program assures plan sponsors 

that their retirement plan satisfies 

tax qualified status requirement, 

most significantly, the deductibility 

of employer contributions and the 

tax deferred status of employee 

contributions. Most plans request and 

receive a Determination Letter from 

the IRS “blessing” the plan when it is 

established. They can rely on this letter 

even where the IRS approves the plan 

in error. Plan sponsors can also request 

a subsequent Determination Letter 

when making significant amendments 

to, or terminating, the plan. 

Originally, the IRS had fixed dates for 

all plan amendments in compliance 

with retirement law changes. This 

created a massive number of requests 

on those dates, so, ten years ago, the 

IRS moved to the current, five-year 

staggered amendment filing cycle. 

During this cycle, a plan would have 

a required deadline based on its EIN. 

Although this process spread the 

volume of requests over more years, it 

still proved unworkable.

Background on the 
Determination Letter Program


