
 
 

 
 

July 20, 2015 

EEOC Guidance Poses Risks for Employers 
That Limit Spousal Health Coverage 

to Opposite-Sex Spouses 

In a ruling long anticipated and following closely on the heels of last month‟s Supreme Court 
decision on same-sex marriage, the Equal Employment Opportunity Commission (EEOC) has 
ruled that federal law prohibiting discrimination on the basis of sex includes an implied 
prohibition against discrimination on the basis of sexual orientation. For employer-sponsored 
health plans, the ruling means employers who refuse to offer coverage to same-sex spouses, 
while offering coverage to opposite-sex spouses, now have an enhanced risk of challenges 
from gay and lesbian employees, and the EEOC. 

The Same-Sex Marriage Case: What it Said, and What it Didn’t Say  

In Obergefell v. Hodges, the recent Supreme Court case involving same-sex marriage, the 
Court ruled that states could not decline to allow same-sex couples to wed, nor decline to 
honor same-sex marriages validly formed in other states. 

But Obergefell does not apply to private parties, like employers. Thus, the Obergefell decision 
did not compel employers, who currently limit spousal coverage to opposite-sex spouses, to 
allow same-sex spouses to enroll. 

To be sure, employers are subject to a variety of federal employment discrimination 
prohibitions, most notably in Title VII of the Civil Rights Act. For example, employers are not 
permitted by federal law to discriminate in employment, pay or benefits on the basis of race, 
religion, national origin, age, disability or sex. But federal rules do not expressly prohibit 
discrimination on the basis of sexual orientation.   

The EEOC Decision  

Nevertheless, the EEOC‟s five commissioners have now concluded – in a split 3-2 decision – 
that the federal prohibition on sex-based discrimination includes a prohibition on 
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discrimination based on sexual orientation. 

Lockton comment: In our webcast last week on the Obergefell decision, we 
cautioned employers who decline to offer coverage to same-sex spouses that they 
might expect a challenge from employees and the EEOC. We noted that the EEOC has 
brought a number of actions against employers, alleging gender bias for discriminatory 
treatment of gay or lesbian employees, and mentioned a very recent suit against 
Walmart, claiming sex-based discrimination under Title VII of the Civil Rights Act for 
the retailer‟s prior refusal to offer same-sex spouse coverage. (Walmart now offers 
coverage to spouses and domestic partners, regardless of gender.)      

In its decision, the Commission‟s majority wrote, “[W]e conclude that sexual orientation is 
inherently a „sex-based consideration,‟ and an allegation of discrimination based on sexual 
orientation is necessarily an allegation of sex discrimination under Title VII. Discrimination on 
the basis of sexual orientation is premised on sex-biased preferences, assumptions, 
expectations, stereotypes, or norms. „Sexual orientation‟ as a concept cannot be defined or 
understood without reference to sex.” 

Lockton comment: How does discrimination on the basis of sexual orientation 
become discrimination on the basis of sex? We offered this example in our recent 
webcast:  An employer health plan allows John to enroll Mary, his opposite-sex spouse. 
Jeff is not allowed to enroll Jim, his same-sex spouse. The reason Jeff can‟t enroll his 
spouse is because of Jeff‟s sex…if Jeff were a woman, Jim could be enrolled. 

Indeed, the EEOC wrote in its decision, “Sexual orientation discrimination is sex discrimination 
because it necessarily entails treating an employee less favorably because of the employee‟s 
sex.” 

“Therefore,” wrote the Commissioners, “Title VII similarly prohibits employers from treating an 
employee or applicant differently than other employees or applicants based on the fact that 
such individuals are in a same-sex marriage or because the employee has a personal 
association with someone of a particular sex. Adverse action on that basis is, by definition, 
discrimination because of the employee‟s or applicant‟s sex.” 

What Now, for Employers? 

Employers that deny coverage to same-sex spouses of employees, while offering coverage to 
opposite-sex spouses, should consider amending their plans to treat same-sex spouses as 
eligible. If they choose not to, they should be prepared for a challenge under Title VII of the 
Civil Rights Act. The EEOC has publicly stated that it is making "coverage of lesbian, gay, 
bisexual and transgender individuals under Title VII's sex discrimination provisions" an 
enforcement priority through the 2016 fiscal year. There is no apparent accommodation for 
employers that have moral objections to same-sex marriage, to the extent Title VII applies to 
them. 

The EEOC‟s decision is not directly binding on federal or state courts. But at least some courts 
– weighing a claim of discrimination on the basis of sexual orientation – might find the 
Commission‟s reasoning persuasive. A number of courts have ruled in the past that 
discrimination on the basis of sexual orientation is not prohibited by Title VII, but just as the 
Supreme Court once ruled that a state‟s prohibition on same-sex marriage did not present a 
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“substantial federal question,” times and attitudes change, and it might be that more courts 
are more likely today to side with the EEOC‟s view. 

Ed Fensholt, J.D. 
Director, Compliance Services 

Not Legal Advice: Nothing in this Alert should be construed as legal advice. Lockton may not be 
considered your legal counsel and communications with Lockton's Compliance Services group are not 

privileged under the attorney-client privilege. 
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