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On September 28, 2016, California Governor Jerry Brown signed 

into law S.B. 1234, the California Secure Choice Retirement Savings 

Trust Act. The bill requires that all businesses with fi ve or more 

employees that do not already offer a retirement plan enroll their 

workers in an automatic payroll deduction IRA. This marks a 

signifi cant step in creating one of America’s fi rst employer mandates 

for retirement savings.

What Is Motivating California?

Over 75 percent of California’s low and moderate income retirees rely 

exclusively on Social Security, leading to signifi cant economic hardship. 

With each generation on track to retire poorer than the last, the strain on 

taxpayer funded health and human services would undermine the long-

term fi nancial stability of the state. Nearly half of California workers are 

on track to retire with incomes 200 percent below the federal poverty 

level ($22,000 a year), a widely accepted threshold for serious economic 

hardship. At least 62 percent of retirees rely on Social Security for more 

than half their income. The average monthly Social Security retirement 

benefi t is $1,328. Of those retirees relying on social security: 
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California is actually the seventh 

state to enact a plan, but it will 

be by far the largest state to do 

so, expected to cover 1.6 million 

workers in the fi rst year alone and 

ultimately 6.8 million workers.

� Two-thirds work for small businesses with less than 100 employees.

� Two-thirds are workers of color, almost half of which are Latinos.

� Fifty-eight percent are women.

How Does Secure Choice Impact You?

California is not alone in pursuing this strategy and employers may fi nd themselves navigating a quagmire of confl icting 

rules. As of the writing of this article, 35 other states are taking action to address the retirement crisis and their 

approaches all differ. 



Generally, state-level legislation takes one of the 

following three forms:

State Automatic IRA 
 � The state requires certain employers that currently 

do not offer a retirement plan to automatically 

enroll their workers in a payroll deduction IRA. The 

state establishes a mechanism for the investment of 

the assets in the IRAs.

State-Run Plans
 � The state establishes and maintains a retirement 

plan that private sector employers can adopt on 

a voluntary basis. The retirement plan is often 

intended to be a multiple employer plan (MEP).

Marketplace 
 �  The state establishes an online marketplace 

that helps connect employers with private-sector 

providers offering retirement plans meeting 

certain requirements. Employers are permitted, 

but not required, to purchase a retirement plan 

from the marketplace and can access a variety of 

educational tools. 

As if the potential of 50 new state mandates isn’t 

daunting enough, the DOL also cleared the way for 

large municipalities to set up their own mandatory 

payroll-deduction IRAs, as well. The DOL’s guidance 

expands the availability of the safe harbor to “qualified 

political subdivisions” without being subject to ERISA. 

A QPS is any governmental unit of a state, including a 

city, county, or similar governmental body, that:

 � Has authority, implicit or explicit, under state law to 

require employers’ participation in an IRA program,

 � Has a population equal to or greater than the 

population of the least populated state (currently 

Wyoming at 580,000), and

 � Is not located in a state that, pursuant to state law, 

establishes a state-wide retirement savings program 

for private-sector employees.

New York and Philadelphia are currently exploring this, 

and many other large cities or counties may follow. 

In California’s case, requirements for five plus employee 

organizations without their own plan includes the 

following:

 � Automatic payroll contribution of 3 percent of salary 

into a personal retirement plan, with the option 

to opt out or change contributions at any time. 

Automatic escalation of contribution rates up to 

8 percent of salary with participant ability to stop or 

change the rate.

 � For up to the first three years of the program, the 

Board would establish managed accounts invested 

in US Treasuries, or similarly low-risk investment, 

and develop investment options that address risk-

sharing and smoothing of market losses and gains. 

Participant fees would be low. A Board, and its 

relevant contractors, would have a fiduciary duty to 

the participants of the program.

 � Employees can contribute to their account 

throughout their working life.

The state’s timing is still uncertain. California must 

appoint a board to begin the process of selecting 

vendors to administer the program. Certainly a lot 

of “tweaking” will be required due to unanticipated 

consequences and it could be another year (at least) 

until we see Secure Choice up and running. 

Why Aren’t These Covered by ERISA 
And Regulated by the DOL?

ERISA contains a very broad preemption clause that 

supersedes almost any state law relating to employee 

benefit plans. Courts have generally concluded that a 

state cannot require an employer to offer an employee 

benefit plan covered by ERISA. To solve this problem, 

the DOL has created a safe harbor from ERISA for state 

automatic IRAs if:

 � The state automatic IRA is established and 
administered by a state pursuant to state law.

 � The state is responsible for investing the money 
and selecting investment alternatives.

 � The state is responsible for the security of payroll 
deductions and employee savings.



 � The state notifies employees of their rights under 
the program.

 � The state creates a mechanism for enforcement of 
employees’ rights.

 � Participation in the state automatic IRA is voluntary 
for employees.

 � Employees can withdraw their money under normal IRA 
rules without additional penalties.

 � The employer’s activities are limited to:

 h Collecting payroll deductions and remitting them to 
the program.

 h Providing program information to employees.

 h Maintaining records of payroll deductions and 
remittance of payments.

 h Providing information to the state necessary to the 
operation of the program.

 � The employer does not have discretionary authority over 
the IRAs; and

The employer cannot contribute to the IRAs. 

So What, We Already Offer a 401(k)?

Great question, Secure Choice only applies to employers 

that don’t offer a plan to their workers. Unfortunately, 

the law encompasses workers who don’t have access 

to your plan, not just employers who don’t offer a plan. 

So, if employers have ineligible employees (for example, 

temporary workers or those who have not yet met the age 

or service requirements), the law still creates a mandate 

requiring that they offer a plan. The DOL could have easily 

resolved this and many other concerns, but declined to 

provide any guardrails. In addition, as other states pass 

mandates, employers will be subject to overlapping and 

inconsistent requirements. For example, an employee living 

in one state but working in another could be subject to both 

states’ retirement plan mandate. The DOL failed to address 

a problem for an employer not mandated to participate in 

Secure Choice, but who elects to offer the payroll deduction 

to their employees. In this case, the DOL concludes that 

an employer that voluntarily joins the Secure Choice has 

effectively sponsored a plan and will become subject to 

ERISA and all of its requirements. Significant concerns also 

exist for the law’s application to part-time employees who 

would be covered by the mandate as well. 

Should We Accept a Federal Mandate?

California’s move is fueling the Obama administration’s 

efforts to expand national coverage for workers. Several 

times during his administration, President Obama proposed 

a federal mandate similar to Secure Choice, but received 

little support in Congress. Late last year, the administration 

launched the myRA platform as a federally sponsored starter 

IRA for workers just beginning to develop the retirement 

savings habit. In August, the California legislature agreed to 

add language to the legislation that adds myRA as an option 

for consideration by the Secure Choice board. As more 

and more states and potentially hundreds of municipalities 

move forward, the only palatable solution for employers 

with operations and employees in multiple states may 

be to accept a single uniform federally mandated payroll 

deduction IRA. 

Lockton’s View

While the retirement savings crisis is real and a problem 

our nation will face for decades to come, we are unsure 

of states’ ability to be the caretakers. One of the most 

glaring issues is trust. CalPERS, California’s state employee 

pension fund has suffered from years of mismanagement. 

Overoptimistic stock purchases and inadequate contributions 

have left it on the brink of insolvency, creating the real 

possibility that California taxpayers may be faced with a 

bailout. This calls into serious question the state’s ability to 

manage yet another retirement savings program. Secure 

Choice itself has several flaws. With its opt-out provision and 

low contribution rates, it’s very unlikely to make significant 

strides in solving the retirement crisis. In addition, it 

contains a provision that allows it to lock in employees 

and their savings, barring workers from moving their own 

money to private-sector IRAs that offer lower costs and a 

broader range of options. In other words, once your money 

is in Secure Choice, it is difficult to get it into potentially 

better options. Finally, the unknown administrative costs for 

setting up and maintaining the program, and the potentially 

significant costs that may arise later if market returns 

generated by the program’s investments are insufficient to 

cover promised benefits, need to be addressed. 
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