
 
 

 
 

September 15, 2017 

IRS Permits Employees to 
Donate Paid Leave to ‘Harvey’ and ‘Irma’ Victims, 

Without the Tax Consequences 

Note: This alert was originally posted on September 6th describing IRS guidance related to Hurricane Harvey. It has 
been updated to include subsequent IRS guidance of the same nature related to Hurricane Irma. 

In the wake of the devastation of Hurricanes Harvey and Irma, the mettle and generosity of 
the American people has surfaced in full force. Many of our clients have asked us about leave 
donation programs. Specifically, employers are interested in the tax consequences of their 
employees’ donation of the value of paid leave, should their employees choose to donate the 
value of paid leave in order to aid those affected by the storm. 

The IRS has just issued guidance that allows employees to donate the value of paid leave, 
under certain circumstances, without being taxed on that value under the IRS’s “constructive 
receipt” doctrine. 

Lockton comment: Under the constructive receipt doctrine, an employee is normally 
taxed on the value of a taxable benefit, like cash compensation he or she could have 
received, even if the employee chooses not to receive it. 

In Notices 2017-48 and 2017-52, the IRS allows employees to elect to forgo vacation, sick or 
personal leave and have their employer make a cash donation to the ongoing hurricane relief 
efforts, without having to include the value of the paid leave in the employees’ taxable 
income. The IRS previously granted similar relief in the wake of other natural disasters, such 
as Hurricane Katrina. 

To avoid tax consequences to the donating employees, the employer’s donations must fulfill 
the following: 

 Go to one or more charitable organizations described in Tax Code section 170(c) 
 Go specifically toward the relief of the victims of Hurricanes Harvey and/or Irma 
 Be made before January 1, 2019. 

https://www.irs.gov/pub/irs-drop/n-17-48.pdf
https://www.irs.gov/pub/irs-drop/n-17-52.pdf
https://www.law.cornell.edu/uscode/text/26/170
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Lockton comment: Tax Code section 170(c) provides that contributions to certain 
organizations, primarily Tax Code section 501(c)(3) tax-exempt charitable 
organizations, and a handful of others, are tax deductible. 

Pursuant to the Notice, employers making such donations may deduct the value of the 
contributions as ordinary business expenses. The employer should not include these cash 
payments in Box 1, 3 or 5 of the applicable employee’s Form W-2. The employees may not 
claim the value of their donated paid leave as a deductible charitable contribution on their 
personal tax return filings. 

Lockton comment: This last restriction is logical because the employee never takes 
the value of the contribution into account as taxable income in the first instance. 

For more information regarding the applicability of this exemption to your existing leave 
donation program, or questions about the implementation of a new leave donation program, 
please contact your Lockton account service team. 

Ethan McWilliams, MBA 
Senior Compliance Analyst 

Compliance Services 

Not Legal Advice: Nothing in this Alert should be construed as legal advice. Lockton may not be 
considered your legal counsel and communications with Lockton's Compliance Services group are not 

privileged under the attorney-client privilege. 
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