
 
 

 
 

Dec. 14, 2016 

Congress Restores Premium Payment Plans 
for Small Employers 

The 21st Century Cures Act, a $6 billion initiative primarily aimed at funding cancer and other 
medical research, re-opens for small employers the opportunity to reimburse medical 
insurance premiums for employees, even premiums in the individual market. The Affordable 
Care Act (ACA) and IRS rules implementing aspects of the ACA had recently closed the door 
on that opportunity. 

Background 

Prior to the ACA, it was common for small employers that didn’t offer a group medical plan to 
reimburse employees for some or all of the premiums they paid for individual medical 
insurance policies. IRS regulations issued under the ACA effectively barred that practice after 
mid-2015. The 21st Century Cures Act (the Act) permits small employers not subject to the 
ACA’s employer mandate, and not offering a group medical plan, to reimburse employees on a 
tax-free basis for medical care expenses, including insurance premiums, incurred by the 
employee. The new law applies for 2017 and later years. 

Lockton comment:  For small employers that broke the rules and have been offering 
these sorts of reimbursements after mid-2015, the Act shields them from penalties. 

Qualified Small Employer Health Reimbursement Arrangements 

The Act coins the term “qualified small employer health reimbursement arrangements” (we’ll 
call them QHRAs) to describe the reimbursement programs authorized by the Act. QHRAs, the 
employers that sponsor them and employees who participate in them must meet several 
requirements: 
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 QHRAs must provide benefits on substantially the same terms to all “eligible 
employees.” Eligible employees include every employee of the employer, except new 
employees in a 90-day waiting period, employees under age 25, bargaining unit 
employees, part-time and seasonal employees and non-resident aliens with no US-
source income. 

Lockton comment:  Interestingly, it appears a part-time employee, for this 
purpose, may be an employee whose customary weekly hours are 35 or less 
(25 or less is a safe harbor), and a seasonal employee may be one whose 
customary annual employment is nine months or less (seven months or less is 
a safe harbor). These standards for part-time and seasonal employees are 
different than the standards under the ACA. 

 QHRAs must be funded solely by the employer. No employee salary reduction 
contributions are permitted. 

 To be eligible for reimbursements, the employee must be enrolled in minimum 
essential coverage (MEC), i.e., coverage adequate to satisfy the ACA’s individual 
mandate, and provide the employer proof of that enrollment. MEC includes employer 
group medical plans, individual medical insurance policies, Medicare Parts A and C, 
TRICARE, most Medicaid coverage and certain other coverage. 

Lockton comment:  If the employee doesn’t have MEC coverage for a given 
month, but he or she receives QHRA reimbursement of medical expenses 
incurred in that month, the reimbursement is taxable. 

 The maximum reimbursement is $4,950 per year if only the employee is covered by 
the QHRA, but $10,000 per year if the QHRA also covers the employee’s family 
members. The limit is prorated based on the number of months during the year the 
employee is covered by the arrangement. The maximum benefit is adjusted 
periodically for inflation. 

Lockton comment:  It’s not entirely clear whether the reference to “year” 
means the taxable year (calendar year) or the QHRA’s fiscal or plan year. 

 Although the QHRA is supposed to provide benefits on the same terms to all eligible 
employees, some variation in benefits is allowed. IRS guidance will flesh out precisely 
how these variances are applied, but it appears the QHRA’s benefits to employees can 
vary with the price of an individual medical insurance policy, where the price of the 
policy varies based on the employee’s age and the number and ages of his or her 
dependents. 

 Sponsors of QHRAs must provide to eligible employees a notice about the arrangement 
at least 90 days before the beginning of the year (for small employers looking to install 
a QHRA for early 2017, the notice needs to be given within 90 days of the Act’s 
enactment). Again, it’s unclear whether “year” means the tax year (calendar year) or 
the QHRA’s fiscal or plan year. We expect the IRS will clarify this quickly. 

 

For new hires, the notice should be provided by the date the employee is eligible under 
the arrangement. The notice must: 

o Describe the employee’s benefit under the QHRA. 



3 
 

o Include a statement that the employee should give the information about his or 
her QHRA benefit to any health insurance marketplace through which the 
employee qualifies for ACA subsidies to defray the cost of the insurance. This 
information is relevant because the employee’s federal subsidy, if any, toward 
the cost of an individual health insurance policy obtained through a health 
insurance marketplace is reduced by the value of his or her QHRA benefit. 

o Include a warning that if the employee is not covered by MEC, he or she may 
be subject to ACA individual mandate penalties and may have to include the 
QHRA benefit in his or her taxable income. 

Failure to supply the notice can result in penalties for the employer of $50 per 
employee who did not receive the notice, up to a maximum of $2,500 per calendar 
year. 

Odds and Ends: ERISA, COBRA, HIPAA, IRS Reporting and Other Things 

For employers subject to ERISA the QHRA would appear to be an ERISA plan, although will 
typically be funded through the employer’s general asset account and have too few 
participants to be subject to ERISA’s reporting requirements. ERISA’s claims and appeals rules 
would apply, however. 

Claims for reimbursements must be substantiated, the way they are under health flexible 
spending accounts and other HRAs. The IRS will supply guidance on substantiation 
requirements. 

But there’s good news too: The Act specifically exempts QHRAs from COBRA obligations. 

QHRAs are potentially subject to the HIPAA privacy and security rules, but there’s an 
exception to those rules for plans that are self-administered and have fewer than 50 
participants.  

Lockton comment:  The HIPAA exception might encourage most employers offering 
QHRAs to administer these programs in house. 

The QHRA benefit is reportable on employees’ Forms W-2 as a separate item, for W-2 
reporting for the 2017 and later years. 

The value of QHRA coverage is taken into account for purposes of Cadillac tax calculations 
under the ACA. However, the Cadillac tax will likely be repealed early in 2017. 

Except for Cadillac tax purposes, the Act treats QHRAs as “excepted benefits,” like most dental 
and vision plans and health flexible spending accounts. Thus: 

 QHRAs are not MEC coverage adequate to satisfy the ACA’s individual mandate. 

 QHRAs are not subject to the ACA’s market reform rules. This means QHRAs do not 
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need to be “integrated” with other group coverage, the way other health 
reimbursements covering employees must be. 

 The QHRA sponsor is not required to report the QHRA coverage on a Form 1095-B for 
the employee. 

Lockton comment:  Employers not subject to the ACA employer mandate but  
supplying self-insured health insurance coverage, like coverage under an HRA, 
would normally be required to report that coverage on Form 1095-B unless 
covered employees were also covered under another group medical insurance 
plan of the employer. 

The Cures Act and Mental Health Parity 

The Act requires that health plans covering eating disorders comply with existing mental 
health parity rules with respect to coverage of the disorders. Essentially, the Act clarifies that 
eating disorders are mental or nervous disorders as embraced by existing mental health parity 
requirements. 
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