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Directors and Officers Liability Trends

 � The SEC announced its first significant whistleblower award 

on October 1, 2013 by awarding a $14 million bounty to an 

anonymous whistleblower. The whistleblower program was 

already attracting considerable attention and tips, but this 

award is sure to incentivize many would be whistleblowers, 

particularly among disgruntled employees. While there may be 

nothing to “blow the whistle on,” this program nonetheless 

increases the likelihood of  regulatory investigations and other 

claims.

 � The SEC also implemented a new policy requiring admissions 

of  wrongdoing in “egregious” cases. For example, Philip 

Falcone of  Harbinger Group and J.P. Morgan in the “London 

Whale” case were required to make detailed admissions of  

fault as part of  settling with the SEC. This new policy may 

have significant D&O coverage issues: 

 h All D&O policies contain “conduct” exclusions that 

preclude coverage where there is intentional fraud, 

illegal conduct, or an improperly obtained benefit. This 

exclusion, however, is often only triggered by a “final 

judgment” or “admission” of  wrongful conduct. 

Lockton Financial Services (LFS) is Lockton’s 

global specialty practice dedicated to Executive Lines 

of insurance. Our LFS group is comprised of over 150 

Associates in 13 U.S. cities, London and Bermuda. 

LFS focuses on both placing insurance and providing 

consultation to publicly traded and privately held 

clients across various industry classes. The group has 

expertise in all Executives Lines of insurance including 

Directors & Officers Liability, Employment Practices 

Liability, Fiduciary Liability, Errors & Omissions, 

Network Security/Privacy, Crime and Kidnap Ransom. 
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 h Previously, the SEC did not require admissions 
of  wrongdoing in settlements and the conduct 
exclusion was not implicated. Now, requiring  
an admission of  wrongdoing may create 
allocation issues, coverage denials, and even a 
duty to reimburse the carrier for previously  
paid defense costs.

 h While admissions in SEC settlements arguably 
do not have a collateral effect on related civil 
suits, these admissions may lead to other claims, 
state regulatory action, and increased retentions 
and premiums.

 � An emerging risk is the increased oversight on Data 
Privacy Liability. Federal and state governments 
are taking an increasingly active role in addressing 
private sector cyber issues. Corporate leaders will 
be held accountable by both shareholders and 
regulators. Emerging cyber related D&O exposures 
include: 

 h Expanded cyber security disclosure obligations 

 h FTC “Red Flag Rule” 

 h Increased network security compliance 
obligations 

 h Heightened involvement by government 
agencies and law enforcement authorities

Litigation Trends

 � Securities class action filings continue to drop and, 

at the current pace, 2013 will mark the fewest class 

action filings since 1997. This drop has not had an 

impact on the insurance market due to increased 

regulatory scrutiny, merger objection suits (see 

below) and high dollar derivative action settlements.

Corporate Governance Trends

 � Merger objection claims have become ubiquitous 

with more than 95% of  transactions attracting a 

lawsuit, and most transactions attracting multiple 

lawsuits in multiple jurisdictions. Due to this 

increased frequency, carriers have increased 

retentions for these claims.

 � The Delaware Chancery Court provided some relief  

when it upheld a bylaw provision that required all 

derivative actions, breach of  fiduciary suits, and 

other alleged violations of  the Delaware Corporate 

Code to be brought in Delaware courts. Including 

this provision in your bylaws may preclude suits in 

other jurisdictions and, at a minimum, provides an 

additional defense to multiple jurisdiction litigation. 

 � Likewise, a Maryland court recently enforced 

a bylaw provision requiring arbitration for 

shareholder disputes. While the SEC has frowned 

on such provisions in the past, the U.S. Supreme 

Court has repeatedly enforced and praised 

arbitration provisions in contracts. As such, bylaw 

provisions requiring shareholders to arbitrate their 

disputes may become more common. 
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Employment Practices Liability Trends
 � Novel EPL lawsuits are likely to arise as the 

Affordable Care Act becomes operative. For 
example, failures to provide notice to employees 
of  the health insurance marketplace, or alleged 
discrepancies between coverage available in the 
marketplace and what was previously provided by 
the employer may be new sources for claims. 

 � The EEOC continues to focus on the disparate 
impact criminal background checks have on 
minority hiring, but these cases have met with some 
recent failures. District Courts have ruled in favor 
of  employers with one court calling the EEOC’s 
in-house expert an “egregious example of  scientific 
dishonesty.” These setbacks will not stop these 
EEOC claims, but may cause the EEOC to be more 
selective when bringing them in the future.

 � Wage & Hour lawsuits continue to be filed at 
unprecedented rates. Unfortunately, the insurance 
market is unwilling to provide meaningful coverage 
for these claims.

Marketplace Update
For the most part, 2013 has been a year of  increasing 
rates for Executive Lines (D&O, EPL, Fiduciary, Crime, 
E&O). Although primary incumbent carriers continue 
to look for more premium (typically in the double-
digit range), we have recently seen some stabilizing 
of  rates. Private companies continue to see larger 
percentage increases, for the most part, than publicly 
traded companies. Carriers are often seeking and many 
times mandating higher retentions, specifically in EPL 
coverage for private companies and merger objection 
claims for public companies. 

Some of  the drivers of  this rate 
environment include:

 � Continued bankruptcy proceedings 
resulting from the financial crisis

 � M&A activity: 96% of  M&A 
transactions in 2012 drew shareholder 
suits alleging inadequate price or 
disclosures

 � Increased regulatory scrutiny and 
oversight (State AG, FTC, CFPB, SEC, 
FINRA)

 � Anti-trust and whistleblower claims are 
on the rise, which are significant given 
broad entity coverage in most private 
company forms

 � Uptick in frequency and severity of  
derivative proceedings

 � Continued high frequency of  EPL claims, including 
EEOC charges

While it is true that rates on primary layers continue to 
tick up, capacity in the marketplace is abundant, and 
excess layers are not always seeing the same level of  
increase as the primary layers. The same is true for Side 
A D&O, where rates continue to be aggressively pushed 
down with more and more markets actively seeking 
Side A opportunities. Overall, layered D&O programs, 
depending on risk profile, loss history, etc., can be 
managed to low single digit increases, and at times, even 
flat renewals.

Financial services firms, including banks, investment 
managers, broker/dealers, REITs and hedge funds, have 
for the most part seen larger and more consistent rate 
increases, both in D&O and E&O, than the commercial 
space. That being said, rates in this asset class have 
begun to stabilize.
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