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Feds Clarify Health Reform's Cost-Sharing 
Limits, Preventive Care Mandates,  

Taxes and More 

 
Executive Summary    

 The wellspring of health reform-related regulatory guidance continues to gush, with 
federal authorities issuing rules at a near crushing pace. Recent releases include 
regulations clarifying that the reform law's limits on health plan deductibles apply 
only in the individual and small-group market, but limits on out-of-pocket 
maximums apply to all non-grandfathered plans. However, the limit on out-of-
pocket maximums does not apply to out-of-network care. 

 Regulators have made available a calculator that employer-sponsored plans may 
use to determine whether their coverage satisfies the 60-percent actuarial value 
requirement under the employer play or pay mandate. Employer contributions to 
health savings accounts and health reimbursement accounts may be considered in 
assessing a medical plan's actuarial value. 

 Final regulations on the Transitional Reinsurance Program fee on insurers and 
sponsors of self-funded plans affirm the estimated amount of the fee ($5.25 per 
month, per enrollee, for 2014). But the fee will not be assessed with respect to 
health savings accounts, health flexible spending accounts, or most health 
reimbursement arrangements. Also excused are most dental and vision plans, 
employee assistance plans, disease management programs, wellness programs and 
stand-alone prescription drug plans. 

 Regulators have clarified many aspects of the reform law's preventive care 
mandate on non-grandfathered plans, and will allow plans to limit cost-free 
coverage of preventive drugs and contraceptive drugs and devices to the generic 
versions, unless there's a clinical reason why the insured needs the brand name 
version. 

 Federal authorities have noted that some insurance products being sold as 
"indemnity" (and thus outside the scope of the health reform law) are actually 
health plans in disguise, and thus subject to the reform law's mandates and 
penalties.  
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Federal authorities implementing the Patient Protection and Affordable Care Act (PPACA), 
the federal health reform law, have been busy over the past several days, firing a staccato 
of regulatory and other guidance at employers, health plans and insurers. Let's get right to 
it.  

Deductibles and Out-of-Pocket Limits 

The PPACA includes a limitation on the size of deductibles and out-of-pocket maximums a 
non-grandfathered health plan may have, but the law was not entirely clear whether 
Congress intended the limits to apply only to individual and small group insurance. 

The PPACA provides that, for plan years beginning in or after 2014, a non-grandfathered 
plan's deductibles may not exceed $2,000 for single coverage, and $4,000 for a family. In 
addition, a non-grandfathered plan's out-of-pocket (OOP) maximum may not exceed the 
OOP maximum for health savings account (HSA)-compatible high deductible plans. The 
language of the law seemed to indicate that these limits applied to every non-
grandfathered plan, whether large or small, insured or self-funded.  

Federal authorities pleasantly surprised us several weeks ago in announcing that the 
PPACA's limit on deductibles would apply only to non-grandfathered insured plans in the 
small group market, and to individual policies.  We half-expected that the authorities would 
reach a similar conclusion about the OOP maximum limits. 

But they did not. The authorities, in a recent batch of FAQs and in final regulations 
addressing "essential health benefits" under the PPACA, decided to impose the OOP 
maximum limit on all non-grandfathered plans, beginning with the 2014 plan year. 

Lockton Comment:  Just for the sake of reference, the HSA-compatible OOP limit 
for 2013 is $6,250 for single coverage, and $12,500 for family coverage. Federal 
authorities will announce the limit for 2014 in a couple of months.  

Happily, the guidance allows network plans to apply larger limits to non-network care. But 
the guidance is not clear about what expenses must be applied to the new OOP limit. HSA-
compatible plans are required to apply co-payments against the OOP limit, and we 
presume non-grandfathered plans will be required to do the same. This may pose an issue 
for some insurers and claim payers, whose systems today do not apply co-payments 
against an OOP maximum. 

Some plans apply different OOP maximums to different benefits, and utilize two or more 
vendors to administer those benefits. For example, a plan might use one vendor to 
administer major medical claims (and apply a specific OOP maximum to such claims), but 
another vendor and OOP maximum for prescription drugs. These plans catch a one-year 
break of sorts.  For the first plan year beginning on or after January 1, 2014, the plan may 
apply a separate OOP maximum as long as neither limit, considered separately, exceeds 
the permitted maximum. 

Lockton Comment:  Note, however, that the Mental Health Parity and Addiction 
Equity Act, and its regulations, prohibit a plan from imposing an OOP maximum on 
all medical/surgical benefits, and a separate OOP maximum on mental 
health/substance abuse benefits. 



 

 

"Minimum Value" Calculations for Employer-Sponsored Plans 

The employer "play or pay" mandate requires employers, among other things, to ensure 
that employee-only coverage offered after 2013 satisfies a "minimum value" standard. 
Failure to offer minimum value coverage (we have referred to this in the past as 
"qualifying coverage," to distinguish the concept from "minimum essential coverage") 
subjects the employer to penalties if the employee is full-time and, in lieu of the 
employer's offer of coverage, he or she obtains subsidized health insurance through a 
health insurance exchange. 

The PPACA describes "minimum value" coverage as, generally, coverage that is designed 
actuarially to pay at least 60 percent of one's medical expenses covered by the plan. 
Insurers will determine the value of the coverage they supply. Federal authorities promised 
to issue a "minimum value calculator" to assist employers in determining the value of their 
self-insured plans, and the authorities recently issued the calculator. Click to access the 
calculator and its accompanying methodology. 

Lockton Comment: Federal authorities may also issue one or more "safe harbor" 
plan designs that will be deemed to satisfy the minimum value standard. Plans with 
some non-traditional benefits or other features that don't fit snugly into the 
minimum value calculator or safe harbor designs will be permitted to demonstrate 
minimum value via an actuarial valuation. Actuaries will be required to determine 
minimum value by considering a standard population covered by self-insured health 
plans. 

Employer contributions toward HSAs and health reimbursement arrangements (HRAs) are 
taken into account in assessing a plan's minimum value. This should make it easier for 
some consumer-driven plans with very high deductibles to satisfy the minimum value 
standard. 

Lockton Comment: For HRA contributions to be taken into account in a minimum 
value calculation, use of the HRA's funds must be limited to reimbursing covered 
individuals for cost-sharing expenses under the employer's group medical plan.  

More on PPACA's Taxes and Fees 

Transitional Reinsurance Program Fee - 2014 to 2016 

On March 1 federal authorities finalized regulations relating to a fee payable from 2014 
through 2016 by insurers and by sponsors of self-insured plans, to fund a reinsurance 
program that will protect insurers against the cost of insuring high-risk individuals in the 
state-based health insurance exchanges.  The final regulations make significant and 
welcome changes to the regulations as initially proposed. 

The final regulations, like the proposed rules, reflect an expectation that the transitional 
reinsurance program fee will be $5.25 per month per covered life in 2014, or $63 per 
covered life for the entire year.  The final regulations permit self-insured plans to make 
their reinsurance fee payments directly to HHS or via the plan's claims administrator. The 
insurer will make the payment for fully insured plans. 

http://r20.rs6.net/tn.jsp?e=0012aHyNd3lEpOaoBSeXJX8bAgMmjsroTVH6OaDoTtmOUy9EcWJLXSTqrQxDYUYtYOFo6GeCXH75O3cuys55qJnGw7dGOFy4TyDytAuQfCaNYHW5DpreAOCFdi2Do1Y3QvyRedsvjdiZtc8uew6ew7XemzFyWX3sqJt_R-f0cjTYsU=
http://r20.rs6.net/tn.jsp?e=0012aHyNd3lEpOaoBSeXJX8bAgMmjsroTVH6OaDoTtmOUy9EcWJLXSTqrQxDYUYtYOF9kx8GSUBHJSt6az8B0WlagXwq40VS5Lt8Sjx1Fls2aPOzYaEld2bEWXOp7P4Wtlkdp-cdbPWCgk-dNm1PHFYCskf0N2phushUa9rNdk69h4=


 

 

Lockton Comment: It remains unclear how insurers will treat cost-plus and 
minimum premium arrangements for purposes of this fee. Fundamentally it doesn't 
much matter; if the insurer pays the fee it will pass the cost on through to its 
minimum premium and cost-plus customers. But at least in those cases the hassle 
of paying the fee would not be borne by the plan sponsor. 

Under the final regulations, federal authorities have excused insurers and plan sponsors 
from paying the fee on a variety of coverages and reimbursement programs. For example, 
the fee will not be assessed with respect to expatriate coverage, HSAs, health flexible 
spending accounts (FSAs), and HRAs that are "integrated" with major medical coverage 
(i.e., used to reimburse out-of-pocket expenses under the major medical coverage).  

Also excused are "excepted benefits" such as most dental and vision coverage, indemnity 
and "dreaded disease" coverage, and employee assistance, disease management and 
wellness programs. Interestingly, stand-alone prescription drug plans are also exempted.  
Stop-loss coverage, and any major medical coverage that pays secondary to Medicare, is 
also exempted. 

Lockton Comment: An HSA-compatible high deductible health plan, however, 
remains subject to the fee. Only the HSAs themselves are exempted. 

COBRA coverage and retiree coverage remain subject to the fee, unless the coverage is 
exempt for another reason (e.g., where the coverage is prescription-only coverage, or an 
integrated HRA or a health FSA). 

The final regulations confirm that the fee may be paid from ERISA plan assets (where, for 
example, plan benefits are paid from a trust), and are tax deductible to the insurer or plan 
sponsor who pays the fee. 

The preamble to the final regulations notes that the regulations do not limit the plan 
sponsor's ability to pass all or a portion of the cost of the fee on to covered employees or 
retirees, in the form of larger participant contributions. 

Multiemployer Plans May Pay PCORI Fee from Plan Assets 

We have previously written about another, modest fee that federal authorities will begin 
collecting from plan sponsors later this year, and use to fund research into the comparative 
effectiveness of various medical treatments. The fee begins at $1 per covered life for plan 
years ending after September, 2012, doubles to $2 per covered life for the ensuing plan 
year, and carries forward from there. 

Unlike the transitional reinsurance program fee, this other fee, known as the Patient-
Centered Outcomes Research Institute (PCORI) fee, generally is not payable from assets of 
a healthcare plan (i.e., from a trust or from employee contributions). That restriction posed 
problems for union-affiliated multiemployer plans, also known as Taft-Hartley plans, 
because these plans are sponsored by a joint board of union and management trustees, 
and the board does not hold assets of its own from which to pay the fee.  

As a result, the federal agencies will permit the PCORI fee to be paid by multiemployer 
plans from their plan assets, that is, their trust funds. The same is not true, however, for 



 

 

plans sponsored by associations for their members. Association plans are considered 
multiple employer plans, not multiemployer plans. The association, as the plan sponsor, 
generally remains liable for the PCORI fee. 

Preventive Care Benefits 

The PPACA requires non-grandfathered plans to provide a wide variety of preventive care 
benefits at no OOP cost to the member...no deductible, no co-payment, no co-insurance.  
The mandated preventive care services include many recommended by the U.S. Preventive 
Services Task Force (USPSTF), in guidelines issued by that organization. But those 
guidelines were written for healthcare providers, and it is often less than clear how a 
healthcare plan is to apply them.  

Well-Woman Care 

Recent guidance includes a number of clarifications on a well-woman preventive care 
mandate, particularly related to the obligation on non-grandfathered plans to cover all 
FDA-approved contraceptive drugs and devices. 

While non-grandfathered plans must cover, for women, all FDA-approved contraceptive 
devices and sterilization procedures (including intrauterine devices and implants), plans are 
only required to pay for the generic version of FDA-approved drugs and devices unless the 
enrollee's healthcare provider concludes the generic version is medically inappropriate. 

Lockton Comment:  This same "generic versus brand name" rule applies to other 
preventive care pharmaceuticals as well.   

A plan must cover over-the-counter contraception devices for women if prescribed by a 
female enrollee's healthcare provider (the obligation to cover contraceptive items applies 
only to women, not to men).   
 
The well-women care mandate includes coverage, with no OOP cost to the enrollee, of 
follow-up and management of side effects of contraceptive drugs and devices, including 
device removal.  

Other Preventive Care Benefits 

 A non-grandfathered plan is not required to cover, at no OOP cost, a preventive 
care service received from an out-of-network provider, if the service is available 
from an in-network provider. But if the plan does not have an in-network provider 
that provides a particular mandated preventive care service, the plan must permit 
members to receive the care at an out-of-network provider, and treat the care as 
though it were supplied in-network. 

 If relevant preventive care guidelines recommend an over-the-counter item or 
service, such as aspirin to reduce the risk of heart attack, the non-grandfathered 
plan must cover the over-the-counter item or service with no cost sharing, but only 
if the item or service is prescribed by a healthcare provider. 

 Removal of polyps during a routine, preventive colonoscopy is considered part and 
parcel to the colonoscopy procedure, and must be paid by the non-grandfathered 
plan without cost sharing by the enrollee. 



 

 

 The preventive care mandate for coverage of genetic counseling (for breast cancer 
susceptibility) includes breast cancer gene (BRCA) testing, if the women's 
healthcare provider determines the testing to be appropriate. 

 USPSTF guidelines call for certain screenings for individuals considered at higher 
risk for contracting a disease, due to personal or family history, for example. A plan 
must cover such screenings, at no OOP cost to the enrollee, if the enrollee's 
physician determines the screening is appropriate. 

 Some immunizations recommended by relevant guidelines (such as the Advisory 
Committee on Immunization Practices, or ACIP) apply only to specific individuals, 
rather than an entire population. If a healthcare provider, consistent with an ACIP 
recommendation, prescribes such an immunization, the plan must pay for it with no 
OOP cost to the enrollee. 

 A non-grandfathered plan may apply reasonable medical management techniques 
so as to prevent or limit circumstances under which preventive care services which 
could reasonably be received in a single office visit are instead received over 
multiple visits. 

 A non-grandfathered plan may be required to cover, with no OOP cost to the 
enrollee, high-risk HPV DNA testing for women, with normal cytology results, no 
more frequently than once every three years. 

 Applicable preventive care guidelines calling for annual HIV counseling and 
screening for all sexually active women should be read to include actual HIV 
testing. 

 Plans must cover comprehensive lactation support and counseling, and costs of 
renting or purchasing of breastfeeding supplies, "for the duration of breastfeeding." 
However, plans may apply reasonable medical management techniques to 
determine the how long breastfeeding should continue.   

When is Indemnity Really Not Indemnity? 

Federal authorities have also noted that some insurers have been offering products 
advertised as fixed indemnity policies, but they are really health insurance policies. 

The issue is relevant because true indemnity policies dodge health reform's mandates. But 
to be such an indemnity policy, the policy (among other things) must pay a fixed dollar 
amount per day (or other period) of hospitalization or illness, regardless of the medical 
expenses actually incurred. Federal authorities have seen policies, advertised as fixed 
indemnity, that pay a fixed amount per day of hospitalization, but also pay a fixed amount 
per office visit, surgical procedure and/or prescription. These policies are not "fixed 
indemnity" policies that dodge PPACA's requirements. 

Lockton Comment:  A policy posing as an indemnity policy, but which is really 
considered "health insurance" by federal authorities, is problematic because the 
policy does not contain all the bells and whistles the PPACA requires health 
insurance policies to include. For example, the policies don't include cost-free 
preventive care, and tend to violate the PPACA's prohibition on dollar maximums on 
essential health benefits. These failures can trigger excise taxes on the insurer and 
the employer. 



 

 

The Rest of the Story 

Federal authorities have also issued guidance on several other matters, and we will 
describe the guidance in an Alert (or Alerts) to be issued later. The guidance includes: 

 Proposed regulations concerning the PPACA-imposed excise taxes on insurers, to 
help fund various entitlements under the PPACA. The taxes are expected to add 
about 2.3 percent to the cost of fully-insured group plans in 2014, more in later 
years; 

 Proposed regulations on small-group coverage offered through the small business 
portions of the state-based insurance exchanges (the small business portions are 
referred to as "SHOP exchanges," for the "Small Business Health Options 
Program"); 

 Final regulations implementing a multi-state health insurance plan program (MSPP) 
to be overseen by the federal government's Office of Personnel Management 
(OPM). OPM is required to contract with private insurance companies to offer what 
amounts to federally-regulated (as opposed to state-regulated) multi-state health 
insurance plans that will be offered through the state-based insurance exchanges. 
The intent behind the MSPP is to foster better competition between insurers selling 
coverage in the individual and small group markets; 

 Final regulations on reporting obligations imposed on multiple employer welfare 
arrangements (MEWAs); and   

 Interim regulations on the PPACA's prohibition on retaliation against an employee 
for exercising any rights he or she may have under the reform law.  

Ed Fensholt, J.D. 
Health Reform Advisory Practice 

 Not Legal Advice: Nothing in this Alert should be construed as legal advice. Lockton may not be considered your legal 
counsel and communications with Lockton's Compliance Services group are not privileged under the attorney-client privilege. 
   
Circular 230 Disclosure: To comply with regulations issued by the IRS concerning the provision of written advice 
regarding issues that concern or relate to federal tax liability, we are required to provide to you the following disclosure: 
Unless otherwise expressly reflected herein, any advice contained in this document (or any attachment to this document) 
that concerns federal tax issues is not written, offered or intended to be used, and cannot be used, by anyone for the 
purpose of avoiding federal tax penalties that may be imposed by the IRS. 

 

 

 


