
 

Nov. 1, 2013 

Health Reform Guidance Hodgepodge 

from Feds and Massachusetts 

Authorities continue to issue guidance on aspects of the health reform law. While some of the 
guidance is good news, other tidbits leave us scratching our heads.  
 
Federal authorities have indicated they may exempt, from the "transitional reinsurance fee" on 
health plans, self-funded plans that are self-administered. Plans that will owe the fee for 2014 
will be able to pay it in two installments. Federal regulators also issued a limited exception from 
the individual mandate for those purchasing coverage through a public health insurance 
exchange before the end of the initial open enrollment period. 
 
On the state front, some good news from Massachusetts: the Commonwealth has indicated 
that, starting next year, it won’t enforce a requirement that Massachusetts employers offer their 
employees a Tax Code Section 125 plan (i.e., a cafeteria plan) that includes the option to 
purchase individual insurance coverage using pretax amounts. This requirement was a 
component of the Commonwealth’s 2006 health reform law.   
 
The Massachusetts requirement, however, was at odds with a federal provision that disallows 
pretax purchase of individual coverage through a public health insurance exchange, as well as 
IRS guidance regarding tax-free employer reimbursement of individual insurance policies.  For 
more information, see our Alert on this topic.  
 
HHS Indicates Possible Narrow Exemption from Transitional Reinsurance Fee 
 
One of the many taxes and fees under the health reform law is a transitional reinsurance fee 
that applies from 2014 through 2016. The fee is payable by insurers on behalf of insured major 
medical plans and employers (or other plan sponsors) on behalf of self-funded major medical 
plans (although third-party administrators – TPAs – may pay the fee on behalf of self-insured 
plans).  The fee is intended to help create a backstop for insurers covering high-risk individuals 
through the insurance exchanges.  For 2014, the tax is $63 per covered life ($5.25 per month).  
For more information on this fee, see our Alert.  
 
Earlier this week, the U.S. Department of Health and Human Services (HHS) indicated that it 
intends to exempt certain self-administered, self-funded plans from the fee. In addition, HHS 
said it intends to propose to collect reinsurance contributions in two installments:  one part at 
the beginning of the calendar year following the applicable benefit year (e.g., in early 2015 for 
the 2014 fee), and the remaining part at the end of the calendar year following the applicable 
benefit year (e.g., in late 2015 for the 2014 fee). 
 

http://www.lockton.com/Resource_/PageResource/MKT/HRA%20Guidance.pdf
http://www.lockton.com/Resource_/PageResource/MKT/12072012_New_Health_Reform_Guidance.pdf
http://r20.rs6.net/tn.jsp?e=00178IdDuZmhiKWjuekcL4xEoZtFW2fXTkME6TzyGL0VsLkGith56RvTtMeG9JfHg0Hu01owHvodmn0e1xvRuFB7KeWcgtwuh1KK241NNzO876XS8ply44N-G9-p-7R6NR2
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While any news indicating an exemption from a tax is good news, the exception for self-
administered, self-funded plans has us scratching our heads.  Few, if any, employers self-
administer their self-funded medical plans; most use TPAs.  Some employers self-administer 
health reimbursement arrangements (HRAs), but most of those are either exempt from the fee 
(because the HRA is allied with major medical coverage) or disappear after 2013. Thus, this 
proposed exemption for self-administered plans has no practical significance to most employers.   
 
The Individual Mandate: No Formal Delay...Yet...but Plenty of Exceptions for 2014 
 
Federal authorities this week carved out yet another exception—albeit a limited one—to the 
health reform law’s “individual mandate.” Individuals who buy an insurance policy through a 
public health insurance exchange (now called a “marketplace”) during the marketplaces’ initial 
open enrollment period will receive a free pass on individual mandate penalties from Jan. 1, 
2014, up to the effective date of the coverage, which may be as late as May 1, 2014.  
 
Background on the Individual Mandate 
 
The health reform law’s individual mandate requires nearly all Americans to have health 
insurance beginning Jan. 1, 2014, or risk tax penalties. Individuals may avoid the penalty by 
buying a policy—often with federal financial assistance—through one of the online marketplaces 
created by the law. While the coverage requirement and potential penalties apply starting Jan. 
1, there is an exception for short coverage gaps (generally, less than three months) so 
individuals have until sometime in March to obtain coverage without incurring the penalty.  
 
The initial open enrollment period for the marketplaces began Oct. 1, and is scheduled to end 
March 31, 2014. However, coverage purchased through a marketplace does not become 
effective immediately. Coverage purchased during the first half of a month is effective on the 
first day of the following month, and coverage purchased during the last half of a month is 
effective on the first day of the second month following the month of purchase.  
 
This lag between purchase and effective date means that an individual who purchases coverage 
late in the initial open enrollment period could nonetheless exceed the permitted short coverage 
gap and incur a penalty.  For example, an individual buying a marketplace-based policy during 
the initial open enrollment period on March 17, 2014, would not be covered until May 1, 2014. 
The “short coverage gap” rule won’t protect him or her from penalties, because the gap 
between Jan. 1 and May 1 is well over 90 days.  
 
To protect these late shoppers, federal authorities say in a recent Frequently Asked Question 
that if an individual buys a marketplace-based policy during the initial open enrollment period, 
he or she won’t suffer an individual mandate penalty for the portion of 2014 that precedes the 
coverage effective date. 
 

Lockton Comment:  So, in the case of that St. Patrick’s Day purchase noted above, 
this rule prevents the individual from being subject to an individual mandate penalty for 
the months of January through April. 
 

The Individual Mandate: Toothless Tiger for 2014? 
 
This week’s relief for last-minute insurance shoppers falls on the heels of other relief that 
formally or effectively renders the individual mandate largely toothless for 2014.  

http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/Downloads/enrollment-period-faq-10-28-2013.pdf
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For example, federal authorities have already granted a partial year reprieve for individuals who 
are offered coverage in 2013 under an employment-based health plan operating on a 
noncalendar year basis. Such individuals are not subject to the individual mandate until the first 
day of that plan’s 2014-15 plan year.  
 
And the best kept secret in Washington is that last July’s delay of the employer pay-or-play 
mandate also delayed reporting of information, by insurers and employers, which would have 
allowed the IRS to police the individual mandate for 2014. In other words, the IRS will lack 
sufficient information to enforce the individual mandate next year, and will have to rely on 
individuals to report, on their income tax returns, the months for which they did or did not have 
health insurance. 
 

Lockton Comment:  The health reform law and its implementing regulations also 
include several formal exceptions to the individual mandate, in addition to the short 
coverage gap rule. For example, individuals who are incarcerated are not subject to the 
mandate, nor are those with bona fide religious objections to having health insurance, 
or whose income falls below the federal income tax filing threshold or for whom health 
insurance is considered unaffordable, under the law.  

 
Massachusetts Won’t Enforce Section 125 Plan Requirement Next Year 
 
The Massachusetts Health Connector has issued a bulletin that indicates it intends to pursue 
legislation to repeal the requirement that Massachusetts employers offer their employees a 
Section 125 plan that includes the option to purchase individual insurance policies.  
 
In the meantime, Massachusetts will not enforce the “free rider” surcharge that applies to 
employers that fail to comply with the Section 125 plan requirement.  Earlier this year, a 
Massachusetts law repealed the state’s employer mandate rules to eliminate duplicative 
requirements with the federal health reform law. 
 

Lockton Comment:  The new announcement nullifies the requirement that 
Massachusetts employers allow pretax purchase of individual coverage through a 
Section 125 plan, beginning next year.  A model amendment will be available from your 
Lockton account team. 
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