
Health Reform State of Play
Key Issues for Group Plan Sponsors

EMPLOYER-SPONSORED GROUP HEALTHCARE PLAN ISSUES
Topic Pre-ACA ACA AHCA as Passed by the House Senate Position

Employer Mandate No requirement under federal 
law.1

Two-tiered obligation:
(1) Offer at least 95% of 
full-time employees (FTEs) 
and their children minimum 
essential coverage.
(2) Ensure the FTEs’ offer of 
self-only coverage is minimum 
value and affordable.
Potential penalties for 
violation.

ACA mandate requirement 
remains, but no penalty.

Likely the same as the House.

Individual Mandate No requirement under federal 
law.2

Have at least minimum 
essential coverage for at least 
nine months during the year; 
certain affordability and other 
exceptions apply.
Potential penalties for 
violation.

ACA mandate requirement 
remains, but no penalty.

Likely the same as the House.

Reporting Offers of 
Coverage and Months of 
Enrollment

No requirement under federal 
law.3

Employers report offers to 
FTEs, and report months of 
actual self-insured coverage 
for everyone.4 Employers’ 
reports are filed on Forms 
1094-C and 1095-C.

Employers report offers of 
minimum essential coverage, 
on Form W-2.

Likely the same as the House.

Coverage of Adult Children 
to Age 26

No requirement under federal 
law.5

Plans that provide coverage 
for children must do so for 
biological, adopted, step-, 
and foster children to age 26, 
regardless of dependency, full-
time student or other status.

ACA rule unaffected. Likely the same as the House.

No Annual or Lifetime 
Dollar Limits on Essential 
Health Benefits (EHBs)

No requirement under federal 
law.

Plans may not impose annual 
or lifetime dollar limits on 
essential health benefits. 
Individual and small group 
market policies must cover 
all EHBs; large group insured 
plans and self-funded group 
plans are not required to cover 
all EHBs, but if EHB coverage 
is provided, no annual or 
lifetime dollar limits can apply.

States could seek waivers 
from the ACA’s requirement 
that individual and small group 
policies cover all EHBs. This 
creates the potential for large 
group and self-funded plans to 
apply dollar limits on benefits 
a state no longer treats as 
EHBs, but other federal laws 
limit that opportunity.

Unclear.

Preexisting Condition 
Restrictions

Permitted under federal law 
for up to 12 months (18 for 
late enrollees); credit applied 
for prior creditable coverage.

Prohibited. Prohibited in the group 
market; AHCA adds a 
“continuous coverage” rule 
for the individual market, 
authorizing higher premiums 
for those enrolling after an 
extended break in coverage; 
potential for state flexibility to 
permit restrictions, subject to 
reinsurance through invisible 
risk pools, funded up to $123 
billion over nine years.

Unclear. May look to increase 
reinsurance funding.

1Except some states and localities required employers to offer coverage (e.g. Massachusetts, Hawaii, and City of San Francisco).

2Except Massachusetts requires evidence of coverage for state income tax purposes or a fine can apply for noncompliance. See discussion below.

3Massachusetts has required reporting of coverage on a state form 1099-HC. Employers arguably are exempt, but most voluntarily provide reports regarding self-insured coverage to their employees in Massachusetts, who 
need the form to avoid state tax penalties. Insurers report the fact of insured coverage. San Francisco requires periodic reporting of healthcare contributions made by employers subject to the Health Care Security Ordinance, 
regarding their employees protected by that ordinance.

4Employers report months of actual coverage only for self-insured medical coverage. Insurers report months of actual coverage for fully-insured coverage.

5Some state insurance laws require continued eligibility, under fully-insured contracts, of otherwise eligible children to various ages beyond age 26.
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Limits on Waiting Periods No limit under federal law. 90 days, plus a one-month 
orientation period; waiting 
periods based other than on 
passage of time are permitted, 
with limits.

ACA rule unaffected. Likely the same as the House.

Preventive Care Mandate No direct mandate under 
federal law.6

Nongrandfathered plans 
required to cover all Category 
A and B preventive care 
services as described by the 
US Preventive Services Task 
Force.

ACA rule unaffected. Likely the same as the House.

Health Flexible Spending 
Accounts

No cap on pretax benefits; 
over-the-counter (OTC) drugs 
and supplies reimbursable tax 
free.

Benefits capped at $2,500 per 
year (adjusted for inflation); 
no reimbursement for OTC 
drugs and supplies.

Restores pre-ACA rules. Likely the same as the House.

Health Savings Accounts Contributions limited by 
statute; tax-free distributions 
for OTC drugs and supplies 
permitted; penalty tax 
for early withdrawal for 
nonmedical-expense 
reimbursement was 10%.

Prohibits tax-free 
reimbursement for OTC 
drugs and supplies; penalty 
tax for early withdrawal 
for nonmedical expense 
reimbursement is 20%.

Restores pre-ACA rules on 
distributions; substantially 
increases permitted 
contributions.

Likely the same as the House.

Excise Tax on Health 
Insurers

No separate excise tax. Health insurers as an industry 
are taxed approximately 
$45 billion over six years; 
additional taxes in later years 
set by formula. Insurers pass 
the tax through to their group 
policyholders.

Repeals the health insurer 
tax.7

Unclear. Likely the same as 
the House.

Patient-Centered 
Outcomes Research 
Institute Fee

None. Per-enrollee fee of $2 
(adjusted for inflation) 
per year; paid by insurers, 
for insured plans; paid by 
employers with respect to 
their self-insured plans. Fee 
stops applying for plan years 
ending after September 30, 
2019.

ACA rule unaffected. Likely the same as the House.

Excise Tax on High-Value 
Coverage (“Cadillac Tax”)

None. 40% excise tax on aggregate 
value of health plan coverages 
supplied to an employee, to 
the extent the value exceeds 
a threshold. Tax was due 
to apply in 2018; due date 
was delayed to 2020 in later 
legislation.

Further delays the Cadillac Tax 
to 2026.

Unclear. Likely the same as 
the House.

Additional 3.8 Capital 
Gains Tax and 0.9% 
Medicare Tax

None. Added by the ACA to help 
fund entitlements under the 
Act.

Repeals capital gains tax, 
repeals the Medicare tax after 
2022.

Unclear.

Cap on Income Tax 
Exclusion for Employer-
Provided Health Insurance 
i.e., limit on the nontaxable 
(to the employee) nature of 
employer-provided coverage

None. Employer-provided 
health insurance was a 
nontaxable fringe benefit for 
employees.

No change to pre-ACA rules. No change to pre-ACA rules. Unclear. Senate leaders 
say that “everything is on 
the table,” including taxing 
employees on at least a 
portion of their health plan 
coverage values.

6ERISA prohibits plans in existence on May 1, 1993, from reducing coverage for child vaccines. Federal employment discrimination law could compel coverage of certain preventive care benefits if not offering them amounts to 
gender-based discrimination.

7Legislation in 2015 eliminated the tax for 2017.


