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AS THE FIDUCIARY RULE TURNS: 

MORE GUIDANCE, MORE DELAYS

Over the last 10 years, the US Department of Labor’s (DOL’s) 

path to a new ERISA fi duciary advice defi nition has seemed 

like a daytime soap opera. In the latest episode, we fi nd the 

DOL releasing new, favorable guidance that says encouraging 

participants to save more does not trigger fi duciary status. 

However, the plot takes an unexpected twist with the DOL’s 

surprise announcement that it will delay the fi duciary rule’s 

effective date, yet again, to July 1, 2019. The plot thickens, 

and the DOL’s attempts to move the rule down the tracks may 

be derailed by pressure from the Trump administration and 

Wall Street. 

Encouraging Savings Is Not Fiduciary Advice
On August 3, the DOL issued a new set of FAQs clarifying that, as 

long as investment-related recommendations are not provided, 

encouraging employees to contribute money to a retirement plan 

or IRA would not be considered fi duciary advice. The FAQs provide 

examples of communications that plan sponsors may use to engage 

employees, including targeted emails or printed materials encouraging 

increasing contributions on a participant’s birthday or enrollment 

anniversary date, or a call center representative suggesting a specifi c 

overall retirement savings goal to a participant. In addition, the FAQs 

also specify that recommendations to a plan administrator or other 

fi duciary regarding how to increase participation or contributions are 

not fi duciary advice as long as they do not contain an investment 

recommendation. 
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A Decade in the Making

APRIL 2015
New fi duciary rule 
proposed; 2010 
proposal withdrawn

OCTOBER 2010
Fiduciary rule originally 

proposed  

APRIL 2016
Final fi duciary 
rule released

APRIL 2017
Original Fiduciary Rule 
applicability date

JUNE 2017
Delayed Fiduciary Rule 

applicability date

JANUARY 2018
Original Fiduciary Rule 
full compliance date

JULY 2019
Proposed Fiduciary Rule 

full compliance delay 
date
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Another Possible Delay
Just six days after releasing the FAQs, in a court fi ling, the DOL announced steps taken to delay full implementation of 

the Best Interest Contract Exemption and other related prohibited transaction exemptions that provide relief from the 

application of the Fiduciary Rule. Those exemptions are technically in effect now but, due to a delay handed down back 

in June from the DOL, we fi nd ourselves in a transition period where the only requirement is for an advisor to exercise 

“impartial conduct standards.” The full rule was to be enacted on January 1, 2018, but now the DOL seeks to further 

delay the transition period to July 1, 2019. It should be noted that the 18-month delay is not yet a done deal. The DOL’s 

court fi ling, made in a case brought against the DOL by Thrivent Financial, is only two pages long and provides little, if 

any, details. 

Next Steps
It’s time to refi ll your popcorn and soda and sit back on the couch. If you have been following along over the last decade, 

you’ve learned that the DOL is both determined and resilient. The 18-month delay is a signal that the DOL can no longer 

push forward like a freight train but must instead be willing to stop and pick up passengers along the way. There are 

several “procedural” steps that must occur before the delay becomes offi cial, but those are likely just a formality. When 

the Trump administration took offi ce, we proposed three potential futures of the Fiduciary Rule: full repeal, a watered 

down version, or a perpetual delay. We felt that option three was the worst case scenario for employers, as it left them in 

limbo, but here we stand.


