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RET IREMENT  SERV ICES

DOL FACES REGULATORY ROLLBACK

The last few weeks have seen a flurry of activity in Washington, DC, 

on the retirement industry front including a new Secretary of Labor 

nominee, a potential nail in the coffin for the Fiduciary Rule, and 

Congressional legislation to block state-run retirement plans. 

Secretary of Labor Redo
After weeks of hearing delays, and a day before his confirmation was expected to take place, Andrew Puzder withdrew his 

nomination as President Trump’s first choice for Labor Secretary. Within a day, Alexander Acosta was announced as the 

president’s new nominee.

Like Puzder, Acosta is an attorney. He currently serves as the dean of the Florida International University College of Law and 

as chairman of U.S. Century Bank. Unlike Puzder, Acosta’s resume includes multiple government positions and appointments, 

including clerking for a Supreme Court Justice and serving as a George W. Bush nominee on the National Labor Relations 

Board. He also worked as an assistant attorney general for the Justice Department and a US attorney in the Southern District 

of Florida.

Where Puzder strongly criticized government regulation, preferring market solutions to government intervention, Acosta’s 

stance on retirement industry issues is unclear. However, there is little doubt that Acosta will align with the Trump labor 

agenda. He has already been confirmed by the Senate on three separate occasions, and will likely face little opposition. 

Fiduciary Rule: Delay and Repeal?
The fate of the Department of Labor’s (DOL’s) Fiduciary Rule remains uncertain, but the tea leaves do not look good. Though 

the Rule was official back on April 8, 2016, it is not enforceable until April 10, 2017. Due to the regulatory process, President 

Trump had limited options to delay it, but, on February 3, 2017, with an Executive Memorandum, he ordered a DOL review. 

In response, the DOL sent the Office of Management and Budget (OMB) a proposed regulation titled “Definition of the Term 

‘Fiduciary’—Delay of Applicability Date.”

OMB gathered stakeholders’ views and then returned the proposal to the DOL. On March 1, the DOL officially released its 

proposal to delay the applicability date by 60 days. The DOL will spend the next 15 days seeking public comments, particularly 

looking for information relating to the costs of implementation. After the close of the 15-day comment period, the DOL will 

review and consider the comments before finalizing and publishing it in the Federal Register by April 10.
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Everyone expected a 6-month to a full-year delay, so the 60-day period is somewhat surprising. The DOL clearly 

acknowledges the complexity and time constraint, though, and we fully expect that, during the 60-day delay, the DOL will 

implement another, more significant delay.

Regardless of the Fiduciary Rule’s fate, the retirement industry spent a great deal of time and resources preparing 

for April 10. We anticipate that, even if it goes away, the Rule’s legacy will survive. Disclosures, fee transparency, and 

embracing the fiduciary standard are here to stay.

Congress Begins Blocking State Retirement Mandates
For several years, employers have watched states and municipalities develop laws to create retirement mandates. Then, 

late last year, the DOL exempted states and political subdivisions (cities) from the requirements of ERISA. With no 

further barriers in place, employers braced for a flood of new regulations. In response to their concerns, the House of 

Representatives has passed two resolutions blocking the DOL regulations. One resolution would roll back the ERISA safe 

harbor exempting state plans. The second resolution blocks extending the same ERISA exemption safe harbor to cities 

and counties. Many of the state resolutions contain language that requires the ERISA exemption before enactment. The 

Senate is expected to take up similar measures very soon. 

The complexity of navigating ERISA, potentially 50 state laws, and an unknown amount of lower-level government 

mandates is a legitimate employer concern. Coupled with the perception that states have been able to circumvent the 

rules imposed on the private sector, the retirement services industry has vocally opposed the state resolutions, as well. 

Clearly the Trump administration, with the assistance of a GOP-controlled Congress, intends to roll back 

many of the Obama era labor regulations opposed by the private sector. It remains to be seen how, or if, 

the Democrats will mount an opposition, but it is unlikely they will sit idly by. We will continue to monitor the 

movement of these resolutions.

If you have questions in the meantime, contact your Lockton Retirement Services team. 


