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The requirement to make indemnity arrangements 

sits primarily in NHS contract, not regulation 

General condition 11 

11.3 The Provider must put in place and 

maintain in force (and/or procure that its 

Sub-Contractors put in place and maintain 

in force) at its (or their) own cost (and not 

that of any employee) appropriate Indemnity 

Arrangements in respect of:  

11.3.1 employers’ liability;  

11.3.2 clinical negligence, where the 

provision or non-provision of any part 

of the Services (or any other services 

under this Contract) may result in a 

clinical negligence claim;  

11.3.3 public liability; and  

11.3.4 professional negligence.  
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At present, FTs are not required to use a particualr 

form of indemnity arrangement 
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Risk pooling 

Insurance 

Self-

insurance 

• Covers payments made in period of membership 

• Covers claims incurred within the period of coverage 

• Organisation covers payments and claims itself 



However, FTs are required to safeguard against 

financial risk 

Continuity of service condition 3 

 

1. The Licensee shall at all times adopt and apply systems and standards 

of corporate governance and of financial management which reasonably 

would be regarded as: 

(a) suitable for a provider of the Commissioner Requested Services 

provided by the Licensee, and 

(b) providing reasonable safeguards against the risk of the Licensee 

being unable to carry on as a going concern. 

 

2. In its determination of the systems and standards to adopt for the 

purpose of paragraph 1, and in the application of those systems and 

standards, the Licensee shall have regard to: 

(a) such guidance as Monitor may issue from time to time concerning 

systems and standards of corporate governance and financial 

management; 

(b) the Licensee’s rating using the risk rating methodology published 

by Monitor from time to time, and 

(c) the desirability of that rating being not less than the level regarded 

by Monitor as acceptable under the provisions of that methodology. 
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This manifests itself in the reporting requirements 

in the transactions guidance 
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Assets 

Income 

Consideration 

to total 

foundation trust 

capital 

The gross assets subject to 

the transaction, divided by 

the gross assets of the 

foundation trust 

The income attributable to 

the assets or the contract 

associated with the 

transaction, divided by the 

income of the foundation 

trust 

The gross capital* or 

consideration associated 

with the transaction divided 

by the total capital of the 

foundation trust following 

completion, or the effects on 

the total capital of the 

foundation trust resulting 

from a transaction  

Int’l UK 

>10% >5% 

>10% >5% 

>10% >5% 

(Published 31 July 2014) 



. . . And the triggers for reviewing significant 

transactions 
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(Published 31 July 2014) 

    

    

    

    

    

   

    

Risk factor  Example of major risk  Example of other risk  

Leverage Capital servicing 

capacity of enlarged 

organisation is <1.75 (as 

defined in the Risk 

Assessment Framework)  

Capital servicing 

capacity of enlarged 

organisation is <2.5 (as 

defined in the Risk 

Assessment Framework)  

Acquirer’s experience of 

services provided by 

target  

A significant change in 

scope of activity of 

acquirer  

A minor change in scope 

of activity of acquirer  

Acquirer quality Governance at the 

acquirer is rated “red” or 

subject to narrative with 

a “formal investigation” 

underway  

Governance at the 

acquirer is subject to 

narrative description of 

some concerns  

Acquirer financial  Continuity of services 

risk rating ≤2 in the 

acquirer  

Continuity of services 

risk rating of 2*/3 in the 

acquirer  

Target quality  Target is rated 

“inadequate” by CQC  

Target is rated “requires 

improvement” by CQC   

Target financial  Target has significant 

current and/or historical 

deficits  

Target has minor current 

and/or historical deficits  



Practically . . .  
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£000 31st March 2014 

Total non-current 

assets 

46,853 

Total current assets 18,146 

Total current liabilities (17,046) 

Total assets 

employed 

47,953 

Financed by taxpayers’ 

equity 

46,842 

Other’s equity 1,111 

Total taxpayers’ and 

others’ equity 

47,953 

Note 16: £50,187,668 is included in the 

provisions of the NHS Litigation Authority at 31st 

March 2014 in respect of clinical negligence 

liabilities of the 

Trust 

Statement of consolidated income (abbreviated) 

Taking a provision of £50m onto 

the SoCI would increase liabilities 

to £67m . . .  

. . . .resulting in taxpayers equity 

falling by more than 100% 



Results of transaction review 

 

green – our detailed review has not found any material 

concerns 

 

amber – some significant issues have come out of our detailed 

review – the trust will need to take action to address these, and 

they may require ongoing regulatory monitoring; however, none 

of the issues that have arisen is sufficiently serious to stop or 

delay the transaction  

 

red – the issues found by the detailed review are sufficiently 

serious to delay the transaction to allow time for the trust to 

restructure the proposal if possible, addressing the risks 

involved. If this is not considered possible, we will use our 

regulatory powers to stop the transaction if required.  
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As Monitor has never 

reviewed a transaction 

of this type, we will 

work to set the scope 

with any FT 



Other, non FT licensees could also be subject to 

transaction reviews 
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Should contact Monitor if: 

• Licensed 

• Designated by local commissioner as 

providing essential services (CRS) 

• Leaving risk pooling arrangements 

with a significant shift in provisions 


