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“BIG 3”: THE FEDS’ FINAL REGULATIONS 

ON THE EMPLOYER MANDATE, WAITING 

PERIODS, AND REPORTING
They say things come in threes, and that maxim held 
true with regard to final IRS regulations under the 
Patient Protection and Affordable Care Act (PPACA). In 
less than a fortnight, we received 425 pages of final 
regulations and explanatory preamble implementing 
three interrelated PPACA provisions: the employer “play 
or pay” mandate, the limit on health plan waiting periods, 
and the employer reporting obligations in connection 
with the employer mandate. (The reporting regulations 
also include employer and insurer reporting obligations in 
connection with the individual mandate.)

The final rules don’t stray too far from each topic’s 
proposed rules, with which we’ve been grappling for 
the past year. Where they do stray, in many cases the 
changes are helpful to employers. Still, the final rules—
particularly the play or pay rules—leave considerable 
ambiguity and challenges.
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BACKGROUND

The Employer Play or Pay Mandate

The PPACA asks larger employers to offer at 
least bare bones coverage to the vast majority 
of their full-time employees and certain of their 
children, and then asks employers to sweeten 
the coverage offering, at least for the full-time 
employee (never mind the children). Employers 
who decline to “play” risk paying one of two 
nondeductible penalties. 

The employer’s obligations center on “full-time 
employees.” Who are these people? The lion’s 
share of the final play or pay regulations focus 
on this question.

Waiting Period Limits

While the play or pay mandate applies to 
employers, the PPACA also imposes several 
mandates on health plans. One of those is a 
prohibition on waiting periods of more than 90 
days after an employee becomes eligible for 
coverage. There can be a relationship between 
this maximum waiting period and an employer’s 
play or pay obligation, but the linkage is not 
automatic. How the two rules work together 
(and independently) is the source of confusion 
for some employers.

Reporting Obligations

To determine whether individuals are meeting 
the PPACA’s individual mandate (the obligation 
on almost everyone in the United States to 

have minimum essential coverage) and whether 
larger employers are complying with the play 
or pay mandate, the IRS needs a wealth 
of information. It intends to collect it from 
insurance companies and employers. 

Insurers and sponsors of self-insured plans 
must annually report to the IRS the identity 
of individuals covered under their health plans 
and the number of months they had coverage 
during the preceding calendar year. Employers 
subject to the play or pay mandate must report 
on the health coverage they offer to full-time 
employees.

THE EMPLOYER PLAY OR PAY 

MANDATE

In the Play or Pay Boat, or Out?

Only “large” employers with an average of at 
least 50 full-time/full-time equivalent employees 
for the prior calendar year are subject to 
the play or pay mandate. (See the sidebar 
discussion regarding a transition rule for 2015, 
under which some employers with 50-99 full-
time/full-time equivalent employees need not 
comply until 2016.) 

When counting employees for this purpose, all 
employees in the employer’s controlled group 
are considered. 

Lockton Comment: Controlled group 
determinations are easiest when dealing with 

continued on page 4
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Minimum essential coverage (MEC): 
Coverage needed by individuals to satisfy the 
individual mandate, and coverage employers 
subject to the play or pay rules must offer 
to 95 percent (70 percent in 2015) of full-
time employees (FTEs) and their biological 
and adopted children, to satisfy Tier 1 of 
the employer mandate. Any employer-based 
coverage other than “excepted benefits,” 
such as most dental plans, vision plans, and 
health flexible spending accounts, can be MEC. 
Thus, MEC can be very skimpy. For example, 
an employer-sponsored plan supplying only 
preventive care is MEC.

Minimum value (MV) coverage: Coverage 
that has at least a 60 percent actuarial value. 
An employer must offer to FTEs employee-
only coverage that is both MV and affordable 
in order to satisfy Tier 2 of the employer 
mandate. We previously called coverage 
that provides MV “qualifying coverage” to 
differentiate it from “minimum essential 
coverage,” but the IRS has now coined 

a new term, “qualifying offer,” under the 
employer reporting rules described later in this 
newsletter. To avoid confusion with that term, 
we will refer to 60 percent value coverage as 
“minimum value” or “MV” coverage.

Affordable coverage: Coverage is considered 
“affordable” for an employee under the 
employer play or pay mandate if the employee 
is not asked to pay more than 9.5 percent of 
household income for employee-only coverage 
under the lowest-cost MV option available. 
Employers may use several safe harbors in 
assessing affordability, as discussed later in this 
newsletter.

Full-time employee (FTE): An employee 
who averages 30 or more hours of service per 
week. The hours of service that are counted 
for this purpose, and the means of determining 
FTE status, are explained in Full-Time 
Employees and “Hours of Service” and Methods 
for Determining Whether Employees are FTEs.

PPACA NOMENCLATURE
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corporations and other businesses because 
the controlled group rules are based on stock 
or other equity ownership, for the most part. 
Until the IRS issues additional guidance on 
the topic, it expects government entities and 
churches to make good faith controlled group 
determinations. Employers should also note that 
membership in an “affiliated services group” may 
result in a controlled group determination. Those 
arrangements generally result from agreements 
under which management and other services are 
provided within a group of companies.

Once the controlled group (if any) is identified, 
here’s how the determination of large employer 
status is made: 

 � First, for each calendar month in the 
preceding calendar year, determine 
the number of common law full-time 
employees—those averaging at least 30 
hours of service per week during the 
calendar month—who were employed by 
the employers in the controlled group, and 
add those monthly totals together. (As a 
substitute measure, the employer may 
determine which employees had at least 
130 hours of service during each calendar 
month.) The rules regarding which hours of 
service to count are set out in the section 
entitled Full-Time Employees and “Hours of 
Service.”

 � Second, for each calendar month, add 
together all part-time employees’ hours 

of service, but don’t count more than 120 
hours for any one part-time employee, and 
divide by 120 to determine the number of 
“full-time equivalent employees” for the 
month. (Any employee who is not counted 
as a full-time employee in the calculation 
described in the first bullet is a part-time 
employee for purposes of this calculation.)

 � Then add those monthly totals together.

 � Third, add the monthly totals of full-time 
and full-time equivalent employees from 
steps one and two, and divide by 12. Round 
any fraction down. 

If the result is less than 50, the employers in 
the controlled group are not subject to the play 
or pay mandate. If the result is 50 or more, all 
employers in the controlled group are subject to 
the play or pay mandate.

Lockton Comment: If the sum of a controlled 
group’s full-time and full-time equivalent 
employees is 50 or more for up to 120 days 
(or four months) during the preceding calendar 
year, and the excess consists of “seasonal 
workers,” then the controlled group is not 
subject to the play or pay mandate. A “seasonal 
worker” is an employee who performs labor 
on a seasonal basis, as defined in Labor 
Department rules, including retail employees 
employed solely during the holiday season. 
Note that this definition of seasonal worker 
applies only for purposes of determining 
whether an employer is subject to the play 
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or pay rules in the first place. A different 
definition of “seasonal employee” applies 
when determining the employees to whom an 
employer subject to the mandate must offer 
coverage or risk penalties (see the discussion 
entitled Categorizing Employees).

A successor employer would be subject to the 
employer mandate if its predecessor employer 
had more than 50 full-time/full-time equivalent 
employees during the previous calendar year. 

The Play or Pay Obligations and Penalties—
Tier 1

For employers who are in the play or pay boat, 
the obligation has two specific tiers:

In Tier 1, the employer must offer at least some 
coverage—specifically, “minimum essential 
coverage,” or MEC—to at least 95 percent 
of its FTEs (70 percent in 2015). The MEC 
need not meet any affordability or actuarial 
value standard—in fact, it can be as skimpy 
as a preventive care plan—but it must allow 
employees electing the coverage to also cover 
their biological and adopted children.

Failure to make this offer of at least MEC to an 
adequate percentage of FTEs and their children 
triggers a nondeductible penalty of up to 
$2,000 per year times all the employer’s FTEs 
(less the first 30—the “free 30”) if just one FTE 
receives subsidized coverage through a public 
health insurance exchange. We’ve called this 

the “nuclear” or “hammer” penalty because it 
takes into account all FTEs, even those who 
received an offer of coverage. However, please 
note these additional details about the Tier 1 
obligation and its penalty:

 � While very skimpy plans qualify as MEC, 
more typical employer-sponsored health 
plans also are MEC, so for those FTEs 
already eligible for an employer’s health 
plan, the employer need not offer an 
additional MEC plan.

 � The penalty is indexed for inflation, 
with the first adjustment scheduled for 
2015. The IRS has not yet announced 
the adjusted penalty for 2015, but it is 
expected to be around $2,080.

 � When applicable, the penalty will be 
assessed on a calendar-month basis (1/12 
of the annualized amount for each calendar 
month that the employer fails to meet the 
Tier 1 standard).

 � This Tier 1 obligation applies not on a 
controlled-group basis, but employer by 
employer (EIN by EIN). Thus, the penalty 
is confined just to the employer that fails 
to meet the obligation. It does not ripple 
through the entire controlled group.

 � While the Tier 1 penalty is assessed on an 
EIN-by-EIN basis, the “free 30” are split pro 
rata among the members of a controlled 
group, if any.

continued on page 8
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The final play or pay regulations provide 
several complicated transition rules, which are 
addressed at various places in this newsletter 
in connection with the requirements they 
affect. The first several of these transition rules 
deal with determining whether the employer is 
subject to the play or pay mandate.

Counting Employees to Determine Play or 
Pay Applicability During 2015

As noted previously, an employer usually 
determines whether it is subject to the play or 
pay regulations each year by determining its 
average number of full-time/full-time equivalent 
employees during the previous calendar year. 
A transition rule makes this task easier when 
determining whether an employer is subject to 
the play or pay provisions for 2015. 

The rule permits an employer to determine 

the number of its full-time/full-time equivalent 
employees over any period of six or more 
consecutive months in 2014, rather than 
the entire 2014 calendar year. This modest 
transition rule will permit small employers to 
select the most advantageous six-or-more-
month period in 2014 over which to count 
their full-time/full-time equivalent employees. 
This shortened counting period also applies for 
purposes of determining whether the employer 
may use the “50-99 employees” transition rule 
described below. 

Employers With 50-99 Full-Time/ 
Full-Time Equivalent Employees

An employer that would otherwise be subject 
to the play or pay mandate beginning in 2015 
will have until the first day of its plan year 
beginning in 2016 to comply with the mandate, 
if ALL of the following conditions are met:

TRANSITION RULES ABOUND 
AROUND PLAY OR PAY
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 � Using the calculation method described in In 
the “Play or Pay” Boat, or Out?, the employer 
had fewer than 100 full-time/ 
full-time equivalent employees during 2014. 

 � From Feb. 9, 2014, to Dec. 31, 2014, the 
employer does not reduce its workforce or 
overall hours to get under the 100 full-time/
full-time equivalent employee threshold (but 
a reduction for bona fide business reasons is 
permissible).

 � From Feb. 9, 2014, through the last day of 
the employer’s 2015 plan year, the employer 
does not eliminate or materially reduce 
the health coverage it offered as of Feb. 9, 
2014 (an employer is deemed to meet this 
condition if it meets certain requirements for 
maintaining coverage at comparable levels to 
those in place on Feb. 9, 2014).

 � The employer certifies to the IRS that it met 
the conditions set out in the previous three 
bullet points.

Lockton Comment: This transition rule 
does not delay the reporting requirements 
that apply to employers subject to the play or 
pay provisions under the normal 50-or-more-
employees rule explained in In the “Play or 
Pay” Boat, or Out? Employers qualifying for this 
transition rule, therefore, will be required to file 
certain reports with the IRS in early 2016 for 
the 2015 calendar year, as explained later in 
Policing the Individual and Employer Mandates. 
The certification noted in the fourth bullet point 
above regarding qualification for this transition 
rule will be made as part of that reporting. 

A similar transition rule applies to employers 
that come into existence in 2015 who have 
an average of at least 50 but fewer than 100 
full-time/full-time equivalent employees on 
the business days of that year. They need not 
comply with the play or pay mandate until the 
first day of the plan year beginning in 2016. 

Employers First Becoming Subject to the 
Play or Pay Mandate

Finally, for an employer that becomes subject 
to the play or pay mandate for the first time (in 
any year), the regulations give the employer 
until April 1 of that year to comply with the 
mandate with respect to any FTE to whom 
the employer did not offer coverage at any 
point in the prior calendar year. Failure to 
offer coverage by April 1, however, means the 
employer may become subject to penalties 
retroactive to the first day of the calendar year.

Lockton Comment: It does not appear that 
this rule is designed to apply to employers 
that would have been subject to the play or 
pay mandate in 2014 but for the IRS’s delay 
in enforcement until 2015. Rather, this rule 
appears designed to benefit the small employer 
that was not subject to the employer mandate 
for a prior year, but becomes subject in the 
current year. The rule gives the employer 
an additional three months to implement 
programs to satisfy the mandate, if the 
employer meets the applicable conditions. The 
relief is available to the employer only once.
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 � The Tier 1 obligation to offer MEC to a 
minimum percentage of FTEs and their 
biological and adopted children does not 
require an employer to determine the 
percentage of FTEs’ children to whom 
coverage is offered (or to offer coverage 
directly to those children). The obligation 
is to offer, to the minimum percentage of 
FTEs, MEC that includes the option to cover 
biological and adopted children

The Play or Pay Obligations and Penalties—
Tier 2

In Tier 2, if the coverage offered to an FTE is 
not minimum value (MV)—that is, if it does not 
have at least a 60 percent actuarial value—
or is not “affordable,” and if the FTE waives 
the employer’s coverage and instead obtains 
subsidized health insurance in a public health 
insurance exchange, the employer may incur 
the Tier 2 penalty, but only with respect to that 
FTE. 

The Tier 2 penalty is a nondeductible penalty 
of up to $3,000 per year. We’ve referred to this 
as the “needle” penalty because it’s assessed 
on an employee-by-employee basis for each 
FTE who does not receive an offer of MV and 
affordable coverage, is not enrolled in an 
employer-based plan and obtains subsidized 
coverage through a public health insurance 
exchange.

Please note these additional details about the 
Tier 2 obligation and its penalty: 

 � The penalty is indexed for inflation, with the 
first adjustment scheduled for 2015. The 
IRS has not yet announced the adjusted 
penalty for 2015, but it is expected to be 
around $3,120.

 � When applicable, the penalty will be 
assessed on a calendar-month basis (1/12 
of the annualized amount for each calendar 
month that the Tier 2 standards are not 
met).

 � If an employer satisfies Tier 1 by offering 
MEC to at least 95 percent (70 percent in 
2015) but less than 100 percent of its FTEs, 
the FTEs excluded from coverage may still 
be the source of Tier 2 play or pay penalties 
for the employer if they obtain subsidized 
coverage through a public insurance 
exchange.

 � An employer will never pay more in Tier 2 
penalties than it would have paid under  
Tier 1.

Offering "Affordable" Coverage to the 
FTE—Three Safe Harbors

The PPACA says coverage is affordable to 
an FTE, for purposes of Tier 2 of the play or 
pay mandate, if he or she is not asked to pay 
more than 9.5 percent of household income—
basically, adjusted gross income—for employee-
only coverage under the employer’s least 
expensive coverage offering that provides MV. 

For many employers, the affordability of 
coverage offered to an employee won’t be 
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For 2015 only (including, in some cases, a 2015 non-calendar 
plan year that spills into 2016), an employer may meet its 
Tier 1 obligation by offering MEC to 70 percent or more of 
its FTEs (instead of the 95 percent level that will be required 
in later years). Of course, this transition rule only relaxes 
the standard for applying the Tier 1 penalty. Despite the 
lower threshold, employers remain vulnerable to the Tier 2 
penalty for FTEs who are not offered affordable coverage that 
provides MV, if the employees receive subsidized coverage 
through a public health insurance exchange. 

A second Tier 1 transition rule applies for the same period. 
Under that rule, the “free 30” becomes the “free 80,” further 
reducing the likelihood (or at least the amount) of a Tier 1 
penalty. 

TRANSITION RULES 
MAKE THE TIER 1 
PENALTY LESS  
LIKELY—AND LESS 
COSTLY—FOR 2015 

an issue. But for some others it will be, and 
because employers are in no position to know 
an employee’s household income, the IRS offers 
employers three “affordability safe harbors.” 

An employer need only satisfy one of the three 
safe harbors. If it does, the employer cannot 
be penalized even if it turns out, where an FTE 
obtains subsidized insurance in a public health 
insurance exchange, that the employee’s cost 
for employee-only coverage under the lowest-
cost option providing MV exceeded 9.5 percent 
of the employee’s household income. 

 � W-2 Safe Harbor: Coverage is considered 
affordable if the employee’s required 
contribution for employee-only coverage 
does not exceed 9.5 percent of the wages 
reported in Box 1 of the employee’s W-2 for 

that calendar year. An employer using this 
safe harbor may set an employee’s required 
contribution as a flat dollar amount, 
as a percentage of W-2 wages or as a 
percentage subject to a dollar limit (e.g., 
“9.5 percent of W-2 wages, up to $200 per 
month”). Once set, however, the required 
contribution may not be adjusted in the 
middle of a plan year or the W-2 safe harbor 
will not be available. 

� If an employee is employed for only a 
portion of a year, the W-2 safe harbor 
is applied by multiplying the employee’s 
wages from the employer by a fraction: the 
number of months coverage was offered to 
the employee over the number of months 
the employee was employed (count a 
month even if the employee was employed 

continued on page 11
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Surprisingly, the final regulations say that, 
for purposes of the obligation to offer MEC 
to an adequate percentage of FTEs and their 
children, “children” include only biological 
and adopted children through the end of the 
calendar month they attain age 26. Thus, 
employers not only have no obligation under 
the play or pay mandate to offer coverage to 
an FTE’s spouse, they have no obligation to 
offer coverage to the FTE’s stepchildren or 
foster children. 

Lockton Comment: Under rules that pre-
date the PPACA, employer-sponsored health 
plans generally are required to treat children 
who have been placed with an employee for 
adoption as if they are adopted, even if the 
adoption has not become final. When we refer 
to an employee’s adopted children in this 
newsletter, therefore, we are also referring 
to children who have been placed with the 
employee for adoption.

Most employer-based group health plans 
offer coverage to biological, step, foster and 
adopted children, so most plans already satisfy 
that aspect of the play or pay mandate. But 
coverage typically only lasts until the day that 

the child attains age 26—consistent with a 
separate PPACA-imposed coverage mandate for 
eligible adult children. 

To meet the Tier 1 standard, however, 
employers will need to extend the offer of 
coverage a few days or weeks, through the 
end of the month the child attains age 26, 
at least for the FTEs’ biological and adopted 
children. Happily, such a short-term extension 
won’t affect the nontaxability of the child’s 
coverage. The coverage is nontaxable through 
the end of the calendar year in which the child 
attains age 26, and even beyond that if the 
child remains the employee’s “dependent” for 
federal tax purposes.

There’s a transition rule for employers that, 
throughout their 2013 and 2014 plan years, 
either did not offer MEC for employees’ 
children, or offered MEC to some but not all 
biological and adopted children. Employers 
sponsoring these plans are insulated from 
Tier 1 penalties for not offering MEC to FTEs’ 
children during the 2015 plan year, but only if 
the employer “takes steps ... toward satisfying” 
the obligation to offer MEC to the children.

OFFERING COVERAGE 
TO CHILDREN—ONLY 
BIOLOGICAL AND 
ADOPTED CHILDREN 
NEED AN OFFER
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or coverage was offered for only part of 
the month). Compare the adjusted wage 
amount to the employee’s premium for the 
months the employer offered coverage. This 
safe harbor is available with respect to a 
coverage option only if that option supplied 
MV during the entire calendar year.

Lockton Comment: Because this safe harbor 
is based on current-year W-2 amounts, we 
question how useful it will be to employers 
attempting to set required contributions more 
than a year before the relevant W-2 will be 
issued. It won’t be useful to many employers 
hiring tipped employees.

 � Rate of Pay Safe Harbor: An offer of 
employee-only coverage to an hourly 
employee is considered affordable for a 
given month if the premium for the month 
does not exceed 9.5 percent of an amount 
equal to 130 hours multiplied by the 
employee’s hourly rate of pay as of the first 
day of the plan year. For salaried employees, 
the employer may use monthly salary as of 
the first day of the plan year. 

� The employer may use this safe harbor even 
if it decreases an hourly employee’s hourly 
rate of pay during the calendar year, as long 
as the calculation noted above, performed 
at the reduced pay rate, still results in the 
coverage being affordable for that hourly 
employee. Note that the same does not 
apply with respect to salaried employees. 

In addition, a salaried employee’s rate of 
pay is considered reduced even if his or her 
monthly salary is lower due to a reduction in 
work hours.

Lockton Comment: This safe harbor generally 
will be a practical means of setting affordable 
contributions for hourly employees, but perhaps 
not for salaried employees. An employer that 
can reliably predict the lowest hourly rate at 
which it will pay any hourly employee during 
the year can set required contributions for 
its lowest cost, MV option and know that it 
will remain affordable for hourly employees 
throughout the year. 

 � Poverty Level Safe Harbor: An offer of 
employee-only coverage is considered 
“affordable” for a given month if the 
premium for the month does not exceed 
9.5 percent of 1/12th of the federal poverty 
level (for a single person) as of the first 
day of the plan year for the state in which 
the employee is employed. Employers 
are permitted to use the federal poverty 
guidelines in effect at any time during the 
six months prior to the beginning of the 
plan year, so as to provide adequate time to 
establish premium amounts in advance of 
an open enrollment period. 

Lockton Comment: This safe harbor offers 
the benefit of simplicity because it establishes 
a contribution amount that is affordable for 
all employees, regardless of pay. Employers 
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looking to streamline their play or pay mandate 
reporting obligations may wish to use the 
poverty level safe harbor in setting employee 
contributions, if practical from a financial 
perspective. See the discussion of these 
reporting obligations for details on a special 
reporting shortcut for employers offering 
employee-only coverage that provides MV 
for a cost not in excess of 9.5 percent of the 
mainland federal poverty level. 

Only Full-Time, Common Law Employees 
Matter

The employer’s obligation under the play or pay 
mandate extends only to its full-time, common 
law employees, not to independent contractors, 
leased employees, partners or more than two 
percent shareholders in an S corporation. 
Qualified real estate agents are not considered 
employees, either.

Lockton Comment: It’s important that 
employers characterize their workers correctly. 
Consider the disastrous Tier 1 “hammer” 
penalty that might befall an employer who 
improperly characterizes common law 
employees as independent contractors and 
fails to offer them coverage, only to have 
the IRS disagree later with the employer’s 
characterization. 

Common law status as an employee depends 
on many factors, including the employer’s right 
to control not only what the employee does, but 

how. No one factor is determinative, however. 
See the discussion of common law employee 
status in connection with staffing agencies in 
Play or Pay Meets the Staffing Firm.

Full-Time Employees and “Hours of 
Service”

As noted earlier, the largest part of the 
final play or pay regulations is devoted to 
determining which employees are FTEs. FTE 
status hinges on an employee averaging at 
least 30 hours of service per week. An employer 
may use 130 hours per calendar month as a 
substitute measure of FTE status, if it applies 
the alternative on a reasonable and consistent 
basis.

Under the final regulations, “hours of 
service” are hours for which the employee is 
paid (including paid vacation or other paid 
absences). If an employee has hours of service 
for more than one employer in a controlled 
group, those hours are aggregated.

 � For employees paid on an hourly basis, the 
employer must count the actual hours. 

 � For employees paid other than on an hourly 
basis, the employer is allowed to count 
actual hours, or credit eight hours for each 
day on which the employee has an hour of 
service, or credit 40 hours for each week 
during which the employee has an hour 
of service. An employer may use different 
methods of counting hours for different, 

continued on page 14
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Generally, the play or pay rules apply the Tier 
1 and Tier 2 penalties to any calendar month 
beginning on or after Jan. 1, 2015. Employers 
with non-calendar plan years may qualify for 
additional time to begin offering coverage that 
meets the play or pay standards. 

However, be wary of thinking about these 
transition rules as delaying the effective date 
of the play or pay rules because the penalties 
will apply as early as Jan. 1, 2015, if transition 
relief is not available.

To qualify for the non-calendar year plan 
transition rules, employers must:

 � Have maintained a non-calendar year plan 
on Dec. 27, 2012, and not have maintained 
any other health plan with a plan year 
beginning earlier in the calendar year (e.g., 
if an employer maintains two separate health 
plans, one with a plan year beginning May 
1 and one with a plan year beginning Oct. 
1, the employer may apply the non-calendar 
plan year transition rules only to the plan with 
the May 1 plan year).

 � Not have changed that non-calendar plan 
year after Dec. 27, 2012, so that it begins 
later in the calendar year.

 � Continue to maintain that non-calendar year 
plan for the 2015 plan year.

 � Satisfy one of the three transition alternatives 
set out below.

First Transition Alternative

This protects the employer from potential 
penalties that might otherwise apply with 
respect to FTEs (whenever hired) who, 
applying the eligibility rules of the plan as in 
effect on Feb. 9, 2014, are eligible for coverage 
under the plan on the first day of the 2015-
2016 plan year and are offered affordable 
coverage that provides MV by that date.

Second Transition Alternative

This protects the employer from potential 
penalties that might otherwise apply with 
respect to FTEs who are not offered affordable 
coverage that provides MV by the first day 
of the 2015-2016 plan year, as long as such 
coverage is available to them by the first day 
of the plan year ... but only if: (i) the non-
calendar year plan covered at least 25 percent 
of employees (not just FTEs) on Feb. 9, 2014, 
or on any date during the 12 months prior, or 
(ii) at least one-third of all employees were 
offered coverage under the non-calendar year 

TRANSITION RULES 
FOR EMPLOYERS 
WITH NON-CALENDAR 
YEAR PLANS
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plan during the last open enrollment period 
that ended before Feb. 9, 2014. 

Third Transition Alternative

This protects the employer from potential 
penalties that might otherwise apply with 
respect to FTEs who are not offered affordable 
coverage that provides MV by the first day 
of the 2015-2016 plan year, as long as such 
coverage is available to them by the first day 
of the plan year ... but only if: (i) the non-
calendar year plan covered at least one-third of 
FTEs on any date during the 12 months prior, 
or (ii) at least half of all FTEs were offered 
coverage under the non-calendar year plan 
during the last open enrollment period that 
ended before Feb. 9, 2014. 

Lockton Comment: The transition relief 
described in this section is not available with 
respect to any FTE who would have been 
eligible for a calendar-year plan that the 
employer (or any controlled group member) 
maintained as of Feb. 9, 2014. In addition, 
the Tier 1 penalty will apply to all calendar 
months starting on or after Jan. 1, 2015, if 
the employer does not offer MEC to at least 
70 percent of its FTEs and their biological 
and adopted children by the first day of the 
relevant 2015-2016 non-calendar plan year.

It’s important to note that even employers who 
qualify for transition relief as described above 
must still satisfy play or pay mandate reporting 
obligations for the entire 2015 calendar year.

reasonable categories of non-hourly 
employees, and may change its method of 
counting hours once per year.

Notwithstanding these general rules, an 
employer may use any “reasonable method” for 
crediting hours for individuals whose hours are 
particularly challenging to track, or for whom 
the regulations’ general rules for determining 
hours may present special difficulties.

For some “hard to count” employees, the 
preamble to the regulations offers several 
specific accommodations:

 � Adjunct faculty members working for higher 
education institutions may be credited 
with at least 2.25 hours of service for each 
hour of teaching or classroom time (the 
2.25 hours include the hour of classroom 
time), to account for class preparation 
time, grading papers, etc. But these faculty 
members must also be credited with actual 
hours for required office hours or required 
attendance at faculty meetings.

 � “Layover hours” (by airline employees, for 
example) should be counted if the employee 
is paid for them beyond the compensation 
he or she would otherwise receive, or if the 
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hours are counted by the employer towards the hours of 
service required of the employee to earn his or her regular 
compensation.

 � For airline employees specifically, an employee required to 
stay away from home overnight should receive at least 16 
hours of service credit for the two days encompassing the 
overnight stay (but the employer should credit actual hours 
if this equivalency substantially understates the employee’s 
actual hours of service for the day).

 � “On-call hours” may be determined using any reasonable 
method ... but it’s not reasonable to ignore on-call hours 
for which the employee is paid, or for which the employee 
is required to remain on the employer’s premises, or for 
which the employee’s activities while on call are substantially 
restricted and prevent him or her from using the time for his 
or her own purposes.

Under the final regulations, some hours of service are simply 
disregarded altogether, including:

 � Hours worked by bona fide volunteers supplying services 
to governments or entities exempt from federal income tax 
pursuant to section 501(c)(3), and whose only compensation 
is reimbursement of expenses and reasonable benefits 
(service awards, etc.) typically paid by similar organizations.

 � Hours for which payment is considered income from sources 
outside the U.S.

 � Hours worked by students as part of a federal, state or local 
work-study program.

 � Hours worked by members of a religious order where the 
members are under a vow of poverty and the work is of the 
sort usually required of an active member of the order.
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Methods for Determining Whether 
Employees are FTEs, Based on Hours of 
Service

The final regulations allow an employer to track 
hours of service and determine FTE status in 
one of two ways: the monthly measurement 
method or the look-back measurement method. 

The monthly measurement method offers 
fewer complexities, but won’t prove useful to 
most employers. At the end of each month, 
the employer determines for that month which 
employees had at least 30 hours of service. 
The difficulty with this method lies in an 
employer’s inability to determine in advance 
which employees will be FTEs and for how 
many months. If the employer fails to offer 
coverage to the employee for a month in which 
the employee averages at least 30 hours, the 
employer may suffer a penalty for that month.

The look-back measurement method 
provides a way for an employer to determine 
in advance and for up to an entire year which 
of its employees will be FTEs and to exclude 
other employees from coverage. The look-back 
measurement method does this by allowing 
employers to track an employee’s hours of 
service over a “measurement period” of up to 
12 months, and then treat the employee as 
either an FTE or a non-FTE over an ensuing 
“stability period” that, as a general rule, will be 
as long as the measurement period. Under the 
play or pay rules, the stability period must start 

immediately after the end of the measurement 
period, except that a brief administrative period 
may be allowed between the two.

Unfortunately, the look-back measurement 
method is complex and requires employers to 
carefully track each employee’s hours of service 
according to challenging rules.

Different Strokes for Different Folks? Not 
Usually!

An employer generally must pick one of the 
two methods and use it for all of its employees, 
subject to limited exceptions. Different methods 
are permitted only between:

 � Hourly and salaried employees.

 � Collectively bargained and non-collectively 
bargained employees.

 � Employees in different bargaining units.

 � Employees in different states.

 � Employees under separately incorporated 
employers (different EINs). 

Thus, for example, an employer may use the 
look-back measurement method with respect 
to hourly employees while using the monthly 
measurement method with respect to salaried 
employees. As a general rule, however, an 
employer can’t use the monthly measurement 
method for hourly employees who work a 
regular schedule, while using the look-back 
measurement method for hourly employees 
working variable hours or for hourly seasonal 
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employees, unless they’re employed under 
different EINs, in different states or in different 
bargaining units.

Lockton Comment: When does it make sense 
to use one method over another? An employer 
employing variable hour or seasonal employees 
will almost certainly want to track hours over 
a long measurement period, which means 
using the look-back measurement method. 
It also means that the employer must use 
the look-back measurement method (and the 
same measurement period) for all other hourly 
employees, unless those other employees are 
in a bargaining unit (or in a different bargaining 
unit), or are employed in another state or 
by a separate legal entity. Even then, most 
employers will want to use the same method.

But an employer who hires only full-time 
employees might want to track hours on a 
month-to-month basis if, for example, it is 
not offering MV and affordable coverage to 
at least some FTEs, and the employees—
although working full-time most months—might 
periodically dip below a 30-hour average for 
one or more months. The employer, if it can 
prove the employee’s part-time status for a 
month, can’t incur a Tier 2 penalty for that 
month with respect to that employee. 

Most Employers Will Use the Look-Back 
Measurement Method

While there are situations in which employers 
may want to use the monthly measurement 
method, most employers will want to use the 
look-back measurement method. This method 
allows the employer to know before the start 
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of its regular annual enrollment period which 
employees will be considered FTEs during the 
stability period (usually, the plan year) and 
therefore should receive an offer of coverage 
during the annual enrollment period.

Categorizing Employees

While the principal obligation or challenge for 
an employer subject to the play or pay mandate 
is to identify which of its employees are FTEs, 
the extent of this challenge depends on the 
type of employees it hires. 

The final regulations, like the proposed 
regulations, require an employer that is 
using the look-back measurement method 
to determine for each of its new employees 
whether the employee will be subject to an 
“initial measurement period” or will be treated 
as an FTE from his or her start date. (Initial 
measurement periods are explained in greater 
detail on the following pages.) The employer 
does this by assigning each new employee to 
one of four categories: full-time, variable hour, 
seasonal or part-time. 

It’s important for an employer to correctly 
categorize each of its new employees. New 
FTEs generally must be offered coverage much 
sooner than employees in the other three 
categories, so incorrectly categorizing a new 
FTE may result in a failure to offer coverage 
and potentially trigger play or pay penalties. 

Full-time employees (FTEs) are employees 
who average at least 30 hours of service per 
week. The employer will categorize some 
employees as FTEs upon hire, such as where 
the employer reasonably expects the employee 
to average at least 30 hours of service per 
week over an extended or indefinite period. 
For other employees—such as those whose 
hours are expected to vary above and below 30 
hours per week—treatment as FTEs depends 
on their average hours of service per week 
over a measurement period (see “variable hour 
employees” below). 

Variable hour employees are those whose 
hours are expected to vary enough that the 
employer, as of the employee’s start date, can’t 
be reasonably certain the employee will average 
at least 30 hours of service per week over an 
extended measurement period. When making 
this assessment, an employer is not permitted 
to take into account that the employee is in a 
temporary or high turnover position and likely 
won’t be employed during his or her entire 
initial measurement period.

Lockton Comment: The intent of this caveat 
is to prevent an employer from categorizing 
as “variable hour” an employee the employer 
knows will work full-time hours for several 
months but won’t, or likely won’t, be employed 
for an entire initial measurement period. The 
employer is forbidden from assuming that, for 
a decent portion of that initial measurement 
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period, the employee will have zero hours of 
service, thus driving down his or her expected 
average hours per week over that period.

The final regulations list some factors helpful 
in determining whether an employee may be 
considered “variable hour” as opposed to “full-
time” (no single factor is determinative):

 � Is the employee replacing an FTE or a 
variable hour employee?

 � Did ongoing employees in the same or 
comparable positions average 30 or more 
hours per week during recent measurement 
periods?

 � Was the job advertised or otherwise 
communicated or documented as full-time 
or as variable hour?

Seasonal employees are those who, while 
perhaps working full-time hours, are hired 
into a position for which the customary annual 
employment is six months or less, during 

discretely seasonal periods. There’s a little 
wiggle room around the six-month limit for 
unexpected events that extend the normal 
period of seasonal employment (e.g., unusually 
late snowfall, in the case of a ski instructor).

Lockton Comment: The preamble explains 
that “customary” means the employment 
period should begin each calendar year in 
approximately the same part of the year, such 
as summer or winter. In other words, simply 
because the duration of a temporary or short-
term hire is expected to be six months or less 
doesn’t mean the employee is “seasonal.” The 
position into which the employee is hired must 
be one that begins each year at more or less 
the same time.

Part-time employees are the flip side of the 
FTE coin: those employees who, as of their 
start date, are reasonably expected to average 
fewer than 30 hours of service per week over 
an initial measurement period.
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Lockton Comment: This new definition seems 
innocent and straightforward enough, but the 
IRS might have inadvertently written it too 
broadly. For example, unlike the definition of a 
variable hour employee, there’s no caveat here 
that an employer can’t take into account, in 
assessing a new employee’s part-time status, 
that the employee is in a high turnover position 
or might not be employed for the entire initial 
measurement period. Literally, under this 
definition, a non-seasonal employee expected 
to average at least 30 hours of service per 
week for a few months and then terminate 
could be considered “part-time” if the employer 
uses a 12-month initial measurement period. 
This isn’t the result the IRS intends, of course.

Look-Back Measurement Method: Making 
the FTE Determination, and the Timing of 
the Offer of Coverage

Recall that under the look-back measurement 
method, the employer designates 
“measurement periods” of up to 12 months 
over which the employer tracks employees’ 
hours. Employees emerging from this 
measurement period averaging at least 30 
hours per week (or, if the employer so chooses 
and applies the alternative on a reasonable 
and consistent basis, 130 hours per month) are 
treated as FTEs during a subsequent “stability 
period” that, as a general rule, will be as long 
as the measurement period.

Lockton Comment: While measurement 
periods may be as short as three months, most 
employers are using 12-month measurement 
periods. Therefore, in our discussion of 
measurement periods, we have assumed the 
use of 12-month measurement and stability 
periods. 

Employers will designate a fixed “standard 
measurement period,” usually a 12-calendar-
month window that ends shortly before 
open enrollment begins. During the standard 
measurement period, the employer tracks hours 
for “ongoing employees” (those who have been 
employed over an entire standard measurement 
period). Newly hired variable hour, seasonal 
and part-time employees, however, first have 
their hours tracked over “initial measurement 
periods” that are unique to each new hire. 
These periods begin on or about the employee’s 
start date. Average hours per week (or month, 
if the employer so chooses) over this initial 
measurement period dictate the employee’s FTE 
or non-FTE status for a similarly unique “initial 
stability period” that follows closely on the heels 
of the initial measurement period.

Typically, the employer will use a short 
“administrative period” between measurement 
and stability periods to sort out the FTEs from 
the non-FTEs, and get the FTEs an offer of 
coverage (unless the employer is willing to risk 
penalties).
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Let’s take a closer look at how the look-back 
measurement method is applied to new 
employees in each of the four categories of 
employees described above, and how it applies 
to them once they become ongoing employees.

Full-Time Employees

Interestingly, even under the look-back 
measurement method, employees who are 
reasonably expected on their date of hire to 
average at least 30 hours per week and are 
not seasonal employees have their status as 
FTEs determined on a monthly basis. After 
the employee has been employed through an 
entire standard measurement period, he or she 
is considered an “ongoing employee.” At that 
point his or her status as an FTE is no longer 
determined month to month, but is determined 
based on average hours of service per week 
over standard measurement periods.

Lockton Comment: For example, assume an 
employer is using the look-back measurement 
method to gauge hourly employees’ status 
as FTEs and uses a 12-month standard 
measurement period beginning each Nov. 
1. On Jan. 15, 2016, this employer hires an 
hourly employee reasonably expected to 
average at least 30 hours of service per week. 
The employer will gauge the employee’s 
status as an FTE monthly, through Oct. 31, 
2017. By that time, the employee will have 
been employed through an entire standard 

measurement period (Nov. 1, 2016— 
Oct. 31, 2017) and will be considered an 
ongoing employee. His or her status as an 
FTE going forward will be based on average 
hours of service per week during standard 
measurement periods (including the one ending 
Oct. 31, 2017). 

For employees hired as FTEs, the employees 
must be in a class eligible for coverage, and 
the offer of MV and affordable coverage must 
come by the end of the third full calendar 
month of employment, or the employer may be 
subjected to play or pay penalties retroactively 
to the first day of the first full calendar month 
of employment.

Variable Hour Employees

As under the proposed regulations, employers 
may track variable hour employees’ hours of 
service over a look-back measurement period of 
three to 12 months. 

For new variable hour employees, their “initial 
measurement period” of three to 12 months 
begins on the start date, or on the later of the 
first day of the following calendar month or the 
first day of the first weekly, biweekly or semi-
monthly payroll period beginning after the start 
date, as the employer chooses.

Lockton Comment: Although each newly 
hired variable hour employee has a unique 
initial measurement period, an employer 
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may reduce the number of different initial 
measurement periods in progress at any 
one time by, for example, starting the initial 
measurement periods for all new employees 
hired during a calendar month on the first day 
of the next calendar month.

Ongoing variable hour employees—those 
who have been employed through an entire 
standard measurement period—have their 
FTE status determined based on average 
hours of service per week over that standard 
measurement period, and subsequent standard 
measurement periods. As previously noted, 
the standard measurement period usually is a 
12-month period that begins on a designated 
date during the year (usually a date 30−90 
days prior to the commencement of open 
enrollment). 

Lockton Comment: For example, an employer 
maintaining a health plan operating on a 
calendar year plan year might designate a 
12-month standard measurement period from 
Nov. 1 to Oct. 31. 

The employer is allowed a brief administrative 
period, after the close of an initial or standard 
measurement period, to identify the variable 
hour employees averaging full-time hours over 
such a measurement period and extend an 
offer of coverage. 

This administrative period may be up to 90 
days (not necessarily three months) except 

in the case of newly hired variable hour 
employees. The combined initial measurement 
and administrative periods for them can never 
extend beyond 13 months (and, where the 
employee’s start date is not the first day of a 
month, a fraction of another month) following 
the start date. 

Lockton Comment: Thus, an employer using 
12-month initial measurement periods can 
never have full 90-day administrative periods 
following them.

For variable hour employees emerging from a 
measurement period as FTEs (i.e., averaging 
at least 30 hours per week), the employer 
must either extend an offer of coverage by 
the end of the administrative period or risk 
penalties. Interestingly, penalties can be 
assessed all the way back to the beginning of 
the measurement period unless the employee 
is in a class of employees eligible for coverage 
once they average 30 hours per week over the 
measurement period, and the employer offers 
coverage by the end of the administrative 
period. 

Seasonal Employees

Employers catch a break with respect to 
seasonal employees, even if they’re hired to 
work full-time hours. As a practical matter, 
an employer that uses a 12-month initial 
measurement period will have no play or pay 
obligation with respect to a seasonal employee. 
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This is because the seasonal employee, almost 
by definition, will not be employed at the end 
of the initial measurement period. If he or she 
returns the following year, the employer will 
almost always be able to treat him or her as a 
new hire, under rules discussed later in Starting 
Over—Rehires and Breaks in Service.

Part-Time Employees

Just like variable hour and seasonal employees, 
part-time employees may be required to 
complete an initial measurement period. Once 
a part-time employee becomes an ongoing 
employee (i.e., once he or she has been 
employed for an entire standard measurement 
period), FTE or non-FTE status is based on 
average hours of service per week over the 
relevant standard measurement period.

Changing Classifications—The Move From 
Variable Hour, Part-Time, or Seasonal to 
Full-Time 

If, during a variable hour or part-time 
employee’s initial measurement period, the 
employee transitions into a full-time position 
(or where a seasonal employee transitions 
to a non-seasonal, full-time position), special 
rules apply. To avoid potential penalties with 
respect to the reassigned FTE, the employer 
should make an offer of coverage that, if 
elected, would be effective by the earlier of 
two dates: (i) the first day of the fourth full 
calendar month since the employee changed to 
the full-time position, or (ii) the first day of the 

employee’s initial stability period, assuming the 
employee qualified as an FTE based on average 
hours of service per week during his or her 
initial measurement period.

Example: A new variable hour employee is 
hired on Feb. 15, 2016, by an employer subject 
to the play or pay mandate, and commences 
her initial measurement period on March 1, 
2016. On May 17, the employee moves into 
a full-time position with the employer (i.e., a 
position in which the employee is expected 
to average at least 30 hours per week on an 
ongoing basis). To avoid potential play or pay 
penalties, the employer should make an offer of 
coverage to the employee so that, if she elected 
it, the coverage would start no later than Sept. 
1, the first day of the fourth full month of the 
employee’s service in her new full-time position. 

Assume the same facts, only the employee’s 
transition to the full-time position occurs on 
Jan. 17, 2017. Assume that the employee 
averaged at least 30 hours of service per week 
during her initial measurement period ending 
Feb. 28, 2017. The offer of coverage must occur 
more promptly, so that if elected, coverage 
begins no later than April 1, 2017, the first day 
of the employee’s initial stability period. The 
employer is not permitted to wait until May 1, 
2017, the first day of the fourth full calendar 
month of employment in the full-time position, 
because the employee earned the right to be 
considered an FTE based on hours of service in 
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her initial measurement period, and the initial 
stability period—for which the offer of coverage 
must be made to avoid potential penalties—
begins April 1.

If the move to a full-time position occurs after 
the initial measurement period, the employee’s 
status as a non-FTE or as an FTE is easier to 
assess. Remember that as a general rule—there 
are some exceptions—the employee’s status for 
play or pay purposes is locked for the duration 
of the stability period he or she is in when the 
change in status occurs, based on average 
hours of service per week over the prior 
measurement period. 

In other words, if an ongoing employee is 
considered a non-FTE, based on hours worked 
in the prior standard measurement period, the 
employee’s status as a non-FTE doesn’t change 
during the current stability period simply 
because he or she begins working full-time 
hours in the current standard measurement 
period. Rather, the employee’s status will be 
reassessed after the close of that current 
standard measurement period, based on hours 
of service in that period.

Example: An employer uses the look-back 
measurement method, designates a standard 
measurement period from Nov. 1 to Oct. 31, 
a two-month standard administrative period, 
and a calendar year standard stability period. 
On July 1, 2017, an ongoing employee who is 

considered a non-FTE for play or pay purposes 
(based on average hours per week over 
the Nov. 1, 2015—Oct. 31, 2016, standard 
measurement period) moves into a position 
where he is expected to work 40 hours per 
week going forward. 

For play or pay purposes the employee remains 
a non-FTE through the 2017 standard stability 
period. On Nov. 1, 2017, after the close of 
the Nov. 1, 2016—Oct. 31, 2017, standard 
measurement period, the employee’s status is 
reassessed, based on hours of service in that 
measurement period. If the employer concludes 
the employee averaged at least 30 hours of 
service per week, the employee is considered 
an FTE, for play or pay purposes, beginning 
Jan. 1, 2018, for that entire 2018 standard 
stability period.

Changing Classifications—The Move From 
Full-Time to Something Less 

The rules regarding transitions from FTE 
status to something less, such as part-time 
or variable hour, are more complicated and 
depend on several factors, including how long 
the employee has been an FTE and whether 
the employer has continuously offered the 
employee MV coverage.

Recall that a new employee is not considered 
an “ongoing employee” until he or she has been 
employed for an entire standard measurement 
period. Recall also that even where the 

continued on page 26
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The final regulations provide that if during a 
measurement period an employee has less 
than 13 weeks of special unpaid leave (unpaid 
FMLA, USERRA, or jury duty leave), the 
calculation of the employee’s average hours 
of service over the measurement period can’t 
be adversely affected by the leave. (If an 
employee has more than 13 weeks or more of 
special unpaid leave, he or she is considered a 
new employee upon resuming employment, as 
explained in Starting Over—Rehires and Breaks 
in Service.)

To get this result, the regulations require 
the employer to either remove the period of 
special unpaid leave from the measurement 
period, or credit the employee, during the 
leave, with the hours of service he or she 
would have accumulated but for the leave. 
These “deemed” hours are equal to the hours 

per week the employee averaged in the 
measurement period, disregarding the period 
of leave.

For educational institutions the “less than 13 
weeks” becomes “less than 26 weeks.” Also, 
the regulations include an additional special 
rule related to “employment break periods.” 
These are any breaks in employment of at least 
four but less than 26 weeks by an educational 
institution employee. Like special unpaid 
leave, the regulations are designed to prevent 
an employment break period from adversely 
affecting an employee’s average hours of 
service over the measurement period. See a 
broader discussion of the employment break 
period rules, including some limitations on the 
rules, in the discussion of special provisions 
affecting educational institutions.

SPECIAL UNPAID LEAVE 
AND ITS EFFECT ON 
MEASUREMENT PERIODS
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employer is using the look-back measurement 
method, a new FTE—one who on the start 
date is reasonably expected to average 30 or 
more hours a week, and who is not seasonal—
has his or her status as an FTE assessed each 
month until the employee becomes an “ongoing 
employee.” 

Therefore, it appears that if before becoming 
an ongoing employee a newly hired FTE moves 
to a part-time position, the employer simply 
continues to assess the employee’s status 
as full-time or part-time each month. If for a 
given month the employee averages less than 
30 hours per week, he or she is part-time for 
play or pay purposes, and the employer has no 
obligation to offer coverage for that month.

Lockton Comment: The challenge here, 
for some employers, is that this assessment 
is made at the end of the month. If it’s clear 
the employee will work part-time hours for 
the month, and the employer doesn’t offer 
coverage for the month, there’s no issue. But if 
the employer thinks the employee will be part-
time for the month and doesn’t offer coverage, 
and it turns out the employee averages at 
least 30 hours per week for that month, the 
employer might owe a penalty for that month.

What happens when an employer using the 
look-back measurement method has a longer-
tenured FTE who moves to a part-time position, 
and the employer wants him or her off the 

health plan before the end of the current 
standard stability period, without risking a 
penalty? The IRS offers an option, but it’s 
complicated.

Remember that as a general rule the ongoing 
employee’s status as an FTE is locked in for the 
current standard stability period, based on the 
full-time hours he or she worked during the 
prior standard measurement period. Under a 
special exception to that rule, the IRS will allow 
the employer to begin assessing the full-time or 
part-time status of the employee on a month-
to-month basis even during the current stability 
period.

For an employer to apply this rule:

 � The employer must have offered MV 
coverage to the employee, continuously, 
since the first day of the fourth full calendar 
month of his or her employment.

 � The employer must treat the employee 
as an FTE through the calendar month in 
which the change in status occurs, and the 
ensuing three full calendar months.

 � The employee must average less than 30 
hours per week over the three full calendar 
months following the status change (i.e., 
must clearly be working part-time hours).
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MAKING THE “OFFER OF 

COVERAGE”
An employer avoids the play or pay penalties 
by “offering” coverage to full-time employees. 
As explained above, to avoid the Tier 1 penalty 
an employer must offer MEC to at least 95 
percent (70 percent for 2015) of its FTEs 
and the employees’ biological and adopted 
children (subject to the transition rule regarding 
dependents noted earlier). An employer’s offer 
of coverage that meets these standards prevents 
the Tier 1 penalty from applying. Even if the 
employee declines the offer, the employer has 
nevertheless satisfied its obligation under Tier 1.

Of course, to avoid the potential for a Tier 2 
penalty, the employer must sweeten the pot and 
offer its FTEs employee-only coverage under 
at least one plan or option that is affordable 
and provides MV. Again, even if the employee 
declines the offer of MV and affordable coverage, 
the employer has nevertheless satisfied its 
obligation under Tier 2. 

If the employer offers MEC that is not MV and 
affordable to an FTE, the employer is off the 
Tier 1 penalty hook but the employee might be 
able to obtain subsidized coverage in a public 
health insurance exchange—and trigger Tier 
2 penalties against the employer—unless the 
employee is disqualified from subsidies for 
other reasons. Employees are disqualified from 
subsidies if they’re actually enrolled in MEC 

(through the employer or some other employer, 
such as a spouse’s or domestic partner’s 
plan), if household income exceeds four times 
the poverty level, or the employee is eligible 
for Medicaid or Medicare, or certain other 
government programs. 

If the employer offers MV and affordable 
coverage, however, not only is the employer off 
the Tier 2 penalty hook, but the FTE is frozen 
out of subsidies in a public health insurance 
exchange, even if the FTE turns down the 
coverage offer. 

Lockton Comment: Because the offer of MV 
and affordable coverage prevents the employee 
from qualifying for subsidized coverage in a 
public health insurance exchange, even if the 
employee wants exchange-based coverage 
more robust than the employer’s offer, some 
employees might suffer “offer amnesia” and 
tell the exchange that they did not receive an 
offer of MV and affordable coverage from the 
employer. The exchange will ultimately circle 
back to the employer and ask it to demonstrate 
that it offered such coverage. For this reason, 
employers will want to retain records showing 
when and how coverage was offered to each 
employee.

Employees Must Have Reasonable 
Opportunity to Accept a Coverage Offer

For an offer of coverage to satisfy the play or 
pay mandate, the employer must give the FTE 
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a reasonable opportunity to accept or decline 
the coverage. As usual, nothing defines what is 
“reasonable,” but the IRS noted the following 
factors:

 � Whether and how the employer notifies 
employees that coverage is available. 

 � How long the offer remains open after 
notice is provided.

 � “Any other conditions of the offer.”

An Offer Employees Must Be Able to Refuse

The play or pay regulations require that 
employees have the right to decline an offer 
of coverage. In other words, they must have 
an opportunity to opt out of coverage in which 
an employer might automatically enroll them. 
Why? The explanation lies in the definition of 
MEC and its effect on eligibility for subsidized 
exchange-based coverage. 

Recall that for purposes of the play or pay 
mandate, MEC can be very skimpy, with an 
actuarial value well below the “MV” threshold of 
60 percent needed for Tier 2. Recall also that 
no matter how skimpy it is, actual coverage 
under a MEC plan makes an individual ineligible 
for subsidized exchange-based coverage. And 
an employee who is ineligible for subsidized 
exchange coverage cannot trigger a play or pay 
penalty for the employer under Tier 2.

Given this, some employers considered auto-
enrolling all FTEs in a skimpy MEC plan, with 

no ability to opt out. The availability of the MEC 
plan to all FTEs satisfies Tier 1. And because 
the FTEs would literally be enrolled under MEC 
and therefore could not qualify for exchange-
based subsidies (a prerequisite for triggering 
Tier 2 penalties), the employer effectively 
would have no need to offer MV and affordable 
coverage under Tier 2. 

The regulations foreclose that strategy, 
however. The employer will not be treated 
as having made an “offer” of coverage if the 
employee cannot decline the coverage. There 
is one exception: the employer is not required 
to allow an employee to opt out of coverage if 
the coverage supplies MV and it doesn’t require 
monthly employee contributions of more than 
9.5 percent of the most recently announced 
federal poverty level (for the continental U.S.) 
for individuals, divided by 12. At the beginning 
of 2015, this will be a monthly contribution of 
$92.39 or less. 

Lockton Comment: Effectively, auto-
enrollment in MV coverage from which the 
employee would have no opportunity to opt 
out would have to be non-contributory. That’s 
because auto-enrolling employees for pre-
tax deductions (assuming the employer was 
thinking of charging employees something for 
the coverage) triggers, under the cafeteria 
plan rules, a notice obligation on the employer 
and an opt-out right for employees. Not many 
employers will want to offer employer-pay-all 
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MV and affordable coverage. Auto-enrolling for 
coverage on an after-tax basis is possible, but 
creates other potential issues in addition to the 
loss of FICA tax savings for both the employer 
and employee.

Note also that a reasonable opportunity to 
decline coverage may exist even if an employer 
applies an “evergreen” election rule under 
which each year’s election automatically 
continues for the next year unless the employee 
changes it. 

Full Calendar Months of Coverage Are All 
That Count

Play or pay penalties apply on a calendar 
month basis. An employer avoids the play or 
pay penalties for a calendar month by offering 
coverage to its FTEs and (under Tier 1, their 
biological and adopted children) for that month. 
To offer coverage for a calendar month means 
the employee, if he or she elected coverage, 
would have the coverage in effect on every day 
of that calendar month. 

For most employers this will not be a problem—
at least for ongoing employees—because 
they already offer coverage on a plan year 
or contract year basis. For employers that 
start and stop coverage on the basis of 
payroll periods, however, adjustments to 
current practices may be needed to ensure 
that coverage is available for all days of each 
calendar month during which coverage is 
offered.

Example: An employer that has an open 
enrollment each April, in which it offers 
coverage that will be in effect throughout the 
12-month period starting June 1 and ending 
the following May 31, is treated as offering 12 
calendar months of coverage. But an employer 
that has an open enrollment each April, in 
which it offers coverage that will become 
effective at the start of the first payroll period 
after June 1, is treated as offering no coverage 
for the month of June to employees whose 
coverage would first become effective pursuant 
to that open enrollment.

There are exceptions to this general rule 
however. For example, an employer won’t be 
penalized for not offering coverage:

 � For the entire month in which the employee 
is hired, if hired other than on the first of 
the month.

 � For the first three full calendar months of an 
FTE’s employment, if the FTE is in a class 
of employees eligible for coverage, and the 
FTE is offered MV and affordable coverage 
effective (if elected) by the first day of the 
fourth full calendar month of employment.

 � For the entire month in which the employee 
terminates employment, if the employee 
would have been eligible for coverage for 
the entire month had the employee not 
terminated.

 � For a month for which an employee has not 
paid his or her premium in a timely manner.
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Lockton Comment: The employer terminates 
coverage for nonpayment of premium by 
following the rules for terminating COBRA 
coverage for nonpayment or late payment. In 
some cases, where the employee makes timely 
payment but in a slightly inadequate amount, 
the employer might be required to notify the 
employee of the underpayment and give him or 
her a chance to pay the balance due.

One Offer for Each Plan Year or Stability 
Period is Sufficient

While an employer averts play or pay penalties 
for a calendar month by offering coverage 
for the entire month (and in some cases, as 
described above, only a portion of a month), 
that does not mean an employer must offer 
employees a new election each month to take 
or not take health coverage. 

Lockton Comment: In fact, doing that 
would not be permissible under the cafeteria 
plan rules. Under those rules, an election of 
coverage (or no coverage) generally must be 
irrevocable for a plan year. 

Rather, the rules say that the employer need 
only give the FTE an opportunity to enroll “at 
least once” each plan year, in order to avoid 
penalties. That is, by offering the FTE (before 
the beginning of a plan year) the opportunity 
to accept or decline coverage, the employer 
is considered to have offered coverage with 
respect to each calendar month within the year. 

We assume, however, that where an employer 
has two six-month stability periods each plan 
year, it would need to extend an offer of 
coverage at least once for each stability period 
to employees emerging from the corresponding 
measurement periods as FTEs.

Example: An employer’s plan operates on 
a calendar-year basis with a typical annual 
open enrollment opportunity each November. 
The employer will be deemed to have offered 
coverage for each month of the ensuing 
calendar year to employees offered coverage 
during open enrollment. If the employer 
uses the look-back measurement method 
to determine its FTEs, and also makes the 
calendar year its stability period, the employer 
will also be deemed to have offered coverage 
for each of the 12 calendar months of the 
stability period.

Taking Credit for Coverage Offers Made by 
Multiemployer Plans

Under the final regulations, the employer 
generally must make a coverage offer to its 
FTEs in order to avoid the play or pay penalties. 
The employer cannot exclude employees who 
have coverage elsewhere (e.g., Medicare, 
Medicaid or a spouse’s or domestic partner’s 
employer’s plan) when determining whether it 
might have a play or pay penalty. 

There are some limited exceptions to this rule, 
however, and one is where a multiemployer 
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plan offers coverage to an employer’s employee. The employer 
may take credit for that offer but if the offer does not meet the 
Tier 1 and Tier 2 standards noted earlier, the employer risks 
penalties.

The IRS will also take an employer off the play or pay 
hook, without requiring the employer to verify whether the 
multiemployer plan has actually made an offer of coverage 
to an FTE, if certain conditions are met. The employer must 
be required under the terms of a collective bargaining or 
similar agreement to contribute toward coverage under the 
multiemployer plan on behalf of the FTE, the plan offers 
coverage to eligible employees’ children, and offers MV and 
affordable coverage to employees who meet the plan’s eligibility 
criteria. 

Of course, an employer will still want to determine which of 
its employees subject to a collective bargaining agreement are 
FTEs, and then ensure that contributions are being made to 
the multiemployer plan on behalf of each collectively bargained 
FTE. In addition, the employer will want to ensure that the 
multiemployer plan receiving the contributions actually offers 
MV and affordable coverage. When making this determination, 
the employer may use any of the affordability safe harbors, or 
may consider the employee's wages reported by the employer 
to the multiemployer plan (the employer may use actual wages 
or the wage rate dictated by the bargaining agreement).

Lockton Comment: Multiemployer plan coverage tends 
to be relatively robust and therefore should satisfy the MV 
standard (although it behooves the employer to confirm this). 
The employee usually pays nothing or a modest premium for 
the coverage, which means the coverage will likely also be 
considered affordable.

continued on page 33
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An employer that uses an electronic system to 
notify employees of the coverage offer and to 
get employees’ responses is deemed to have 
provided the reasonable opportunity required 
under the play or pay rules if the system meets 
certain standards.

Electronic Notices About the Coverage Offer

An employer may notify employees of the 
coverage offer electronically if the employees:

 � Have effective ability to access the electronic 
notice (e.g., if emailed, each employee 
has an email account routinely used for 
communications from the employer and the 
ability to access that account at the worksite). 

 � Are advised that they can request a paper 
version of the notice at no charge (and, upon 
request, the free paper copy is provided).

 � Are provided something that is as readily 
understandable and accessible as a paper 
notice, that explains the significance of the 
electronic notice, and how to access it (as well 
as the significance of the electronic enrollment 
system and how to access it, if the electronic 
notice relates to an electronic enrollment 
requirement).

Lockton Comment: These requirements 
for notifying employees electronically of the 
coverage offer are generally less demanding than 
the requirements that apply when electronically 
delivering summary plan descriptions (SPDs), 
summaries of material modifications (SMMs) 
and summaries of benefits and coverage (SBCs). 
While an employer may include any of these 

documents with the electronic offer of coverage, 
it is unlikely that in doing so the employer will 
satisfy applicable requirements for electronically 
distributing SPDs, SMMs or SBCs.

Electronic Enrollment Standards

In addition to electronically notifying employees 
about the coverage offer, the employer may 
require that any enrollments occur electronically 
if each employee has effective access to the 
electronic enrollment system and it:

 � Has an authentication requirement reasonably 
designed to preclude any other individual from 
making the election.

 � Gives the employee a reasonable opportunity 
to review, confirm, modify or rescind the 
enrollment before it becomes effective.

 � Provides confirmation of the enrollment within 
a reasonable time.

 � Is no less understandable than a written paper 
document would be if it were serving the same 
enrollment function.

For employees who do not have effective access, 
or for whom any of the other requirements are 
not met, an employer apparently must make the 
coverage offer using notices on paper and accept 
paper enrollments. 

If an electronic record of a notice or enrollment 
is not maintained in a form that is capable of 
being accurately reproduced for later reference, 
then the legal effect, validity or enforceability of 
that electronic record may be in doubt.

EMPLOYERS MAY OFFER COVERAGE ELECTRONICALLY 



Compliance News • Spring 2014

33

Starting Over—Rehires and Breaks in 
Service

When an employer rehires a former employee 
after a break in service, or when an employee 
on leave or furlough returns to active service, 
in certain cases the employer may treat the 
employee as a newly hired employee for play or 
pay purposes. In other cases the employer may 
need to treat the employee as a “continuing 
employee,” and in those latter cases it’s not 
always clear what that entails.

Whether the employer may treat the returning 
employee as a new hire depends on the length 
of the employee’s break in service. 

Lockton Comment: A break in service is an 
unpaid absence from work (unpaid leave, layoff, 
termination of employment, etc.) during which 
an individual has no hours of service. A paid 
absence is not a break in service. 

Generally, there are two situations in which the 
employer may treat the returning employee as 
a new hire:

 � The employee returns after a break in 
service of at least 13 consecutive weeks 
(see the section dealing with educational 
organizations for a special “26 weeks” rule 
that applies to them).

 � The employee returns after a break in 
service of at least four consecutive weeks 
but fewer than 13 consecutive weeks, and 
the break was longer than the employee’s 
period of service immediately before the 
break. The IRS refers to this as the “rule 

of parity,” and it is optional for employers. 
It is worth noting that the rule of parity 
only applies to employees who have been 
employed less than 13 weeks when a break 
in service begins. Employees with longer 
tenure would need to be gone more than 13 
weeks in order to trigger the rule of parity, 
but once gone at least 13 weeks would 
trigger the first rule, allowing the employer 
to treat the returning employee as a new 
hire anyway. 

Example: An employee quits employment 
after six weeks and is rehired eight weeks later. 
If the employer applies the rule of parity, it 
may treat the employee as a new hire. If the 
employee returned after a five-week break, 
however, the employee would be a continuing 
employee.
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For breaks of 13 weeks or longer, no matter the 
reason for the break, the employer may treat 
the employee as a new hire. This means the 
employer determines whether the returning 
employee is full-time, variable hour, seasonal 
or part-time, and treats him or her accordingly. 
(See the sidebar dealing with educational 
organizations for special rules that apply to 
them regarding breaks.)

Lockton Comment: If the employee is 
considered full-time upon his or her return, 
then to avoid potential play or pay penalties 
the employer should offer coverage that, if 
elected, would be effective not later than the 
first day of the fourth full calendar month of 
employment. (The employer must also consider 
its obligations under the waiting period rules, 
as explained in New Rule for Terminations/
Rehires.) If the returning employee is variable 
hour, part-time or seasonal, he or she would 
start a new initial measurement period.

In many cases, the application of the second 
rule—the rule of parity—is straightforward. But in 
other cases the application of the rule of parity 
becomes cumbersome. That’s because, when 
applying the rule, an employer using the look-
back measurement method (but not one using 
the monthly measurement method) must adjust 
its parity calculation for periods of special unpaid 
leave (defined earlier in Special Unpaid Leave 
and its Effect on Measurement Periods as unpaid 
FMLA, USERRA or jury duty leave). 

Recall that, in the measurement period context, 
the employer must either remove the special 
unpaid leave from the measurement period or 
credit hours to the employee for the duration 
of the special unpaid leave, so the employee’s 
average hours per week are not adversely 
affected by the leave. Under the regulations, an 
employer that uses the look-back measurement 
method and has adopted the rule of parity must 
use these rules to adjust its parity calculation 
when determining whether a returning 
employee is a new employee or a continuing 
employee. It appears that, when making the 
rule of parity calculations, periods of special 
unpaid leave are either:

 � Excluded from the break in service period, 
or

 � Treated as periods during which the 
employee had hours of service.

Lockton Comment: It’s important to 
remember that, in the context of breaks in 
service and rehires, special unpaid leave is 
not relevant for employers using the monthly 
measurement method. Special unpaid leave 
also is not relevant for employers using the 
look-back measurement method once the break 
in service extends to at least 13 weeks. 

Special unpaid leave is relevant only for breaks 
of at least four but less than 13 weeks—that 
is, only in applying the rule of parity under the 
look-back measurement method. The rule of 
parity is explicitly optional for employers and, 
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as noted, introduces considerable complexity 
to administration of breaks in service. For 
most employers, it will also have limited value 
because it only applies to employees who are 
in their first 13 weeks of employment when 
a break in service occurs. We anticipate that 
many employers might simply choose to ignore 
it, and treat as a continuing employee anyone 
returning after a break of less than 13 weeks.

What about breaks of less than four 
consecutive weeks? Whether using the look-
back measurement method or the monthly 
measurement method, the employer must treat 
the employee as a continuing employee upon 
his or her return. In the case of an employer 
using the look-back measurement method, 

a continuing employee essentially picks up 
where he or she left off, and continues in the 
measurement and stability periods that would 
have applied to him or her without the break. 
As long as no part of the absence was special 
unpaid leave, the employee is simply treated as 
having no hours of service during the leave. 

Continuing Employees Under the Look-Back 
Measurement Method

Thus, for example, if the employee returns in 
a stability period for which he or she must be 
treated as an FTE, and the employee had not 
waived coverage before the break in service, 
then the employer must offer coverage on 
the employee’s first day back or as soon as 
administratively practicable. 

The final regulations provide that, for employers not qualifying 
for other transition relief postponing the employer’s play or pay 
obligation beyond Jan. 1, 2015, an employer subject to the play 
or pay mandate will be deemed to have offered coverage to an 
FTE for the entire month of January 2015 if the employer offers 
coverage by the first day of the first payroll period beginning 
in January 2015. This will protect employers whose coverage 
for a new calendar year begins on the first day of the payroll 
period beginning in that year, rather than on the first day of the 
year. For January 2015 (and only January 2015) the employer 
won’t be deemed to have failed to offer coverage for that month 
simply because the coverage wasn’t effective on Jan. 1. 

TRANSITION RULE 
FOR 2015—MAKE 
THE OFFER BY 
FIRST PAYROLL 
PERIOD IN 2015
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As for the measurement period(s) affected by 
the break, the break is treated as a period with 
zero hours of service unless at least a portion 
of the break was due to special unpaid leave. 
In that case, as explained in Special Unpaid 
Leave and its Effect on Measurement Periods, 
the employer must either remove the special 
unpaid leave from the measurement period(s), 
or credit hours to the employee for the duration 
of the special unpaid leave, so the continuing 
employee’s average hours per week are not 
adversely affected by the leave.

Lockton Comment: The play or pay 
provisions’ rules with respect to breaks in 
service are complex, particularly for employers 
using the look-back measurement method. It 
is important for employers to keep in mind in 
reviewing them, however, that these rules do 
not dictate whether or when an employee is 
considered to have terminated employment 
(as opposed to beginning an unpaid leave of 
absence) and, for those whom the employer 
treats as being on unpaid leave, whether 
or how long coverage must be continued. 
At the same time, other authorities (e.g., 
FMLA, COBRA and USERRA) dictate continued 
coverage in certain situations.
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The final regulations include several special 
rules for educational institutions that 
address some of their unique employment 
patterns. This discussion assumes that the 
educational organization is using the look-back 
measurement method.

Lockton Comment: Employers that supply 
services to schools, colleges and universities 
(food service vendors, school bus companies, 
private security firms, etc.) often have 
employment patterns similar to the educational 
organizations they serve. Even so, the special 
rules described in this section apply only 
to educational organizations, a term that is 
defined to exclude organizations other than 
actual schools, colleges, universities, etc. 
Regulators are considering whether additional 
guidance is appropriate for organizations that 
supply services to educational organizations.

Special Rule No. 1: 26-Week Rule for 
Breaks in Service

Employees of educational organizations must 
have longer breaks in service before they may 
be treated as new employees upon returning 
to work. The employer may apply the rule of 
parity to breaks between four and 26 weeks 

(rather than 13 weeks). Once the break 
exceeds 26 weeks (as opposed to 13 weeks for 
other employees), the employer may treat the 
returning employee as a new hire, no matter 
the reason for the break.

Special Rule No. 2: A Break for 
Employment Break Periods (Subject to 
501-Hour Cap)

For educational organization employees, any 
break in service of at least four consecutive 
weeks—disregarding special unpaid leave—is 
an “employment break period.” 

When an educational organization employee 
has an employment break period, it is generally 
treated the same as special unpaid leave (see 
the discussion about special unpaid leave and 
its effect on measurement periods). Thus, 
the employment break period is removed 
from the measurement period, shrinking the 
measurement period, or the employer credits 
the employee, for weeks in the employment 
break period, with the weekly hours the 
employee averaged in the measurement 
period, disregarding the employment break 
period.

SPECIAL RULES 
FOR EDUCATIONAL 

INSTITUTIONS 
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Lockton Comment: Unlike the special 
unpaid leave rule, however, an employer is 
not required to exclude more than 501 hours 
from a measurement period on account of 
an employment break period, or credit the 
employee with more than 501 deemed hours 
for the employment break period.

Combining this rule with the 26-week rule 
described previously makes it very unlikely that 
breaks in service for most FTEs of educational 
organizations will be long enough to allow 
the employer to treat the employee as a new 
employee, or that the break will cause the 
employee to average fewer than 30 hours per 
week during a measurement period.

Example: A teacher works more than 26 
weeks during the school year and has an 
employment break period from May 24, 2015, 
to Sept. 5, 2015. The employment break period 
does not exceed 26 weeks, or 501 hours. Upon 
resuming service, the entire employment break 
period is disregarded and the teacher is treated 
as a continuing employee. 

To determine average hours per week during 
the employee’s measurement period in which 
the employment break period occurred, the 
employer must: (i) Remove the employment 
break period from the measurement period (so 
the employee’s zero hours of service during 
the employment break period don’t drive down 
the employee’s average hours per week over 
the measurement period), OR (ii) Credit the 
employee, for weeks in the employment break 
period, with the weekly hours the employee 

averaged during the measurement period, after 
disregarding the employment break period.

Special Rule No. 3: FTE/Variable-Hour 
Employee Determination

When assessing whether a new employee 
is variable hour, educational organizations 
cannot take into account the likelihood that 
the employee will have an employment break 
period.

Special Rule No. 4: Adjunct Faculty 
Equivalency for Counting Hours

Adjunct faculty members working for higher 
education institutions may be credited with at 
least 2.25 hours of service for each hour of 
teaching or classroom time (the 2.25 hours 
include the hour of classroom time) to account 
for class preparation time, grading papers, 
etc. But these faculty members must also 
be credited with actual hours for required 
office hours or required attendance at faculty 
meetings.

Special Rule No. 5: Work-Study Program 
Hours Are Not Hours of Service

Hours of service by students working under 
work-study programs subsidized by the federal 
or other government units are not taken into 
account in assessing the students’ status as 
FTEs.
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As noted elsewhere in this newsletter, employers 
generally must offer coverage to their FTEs 
in order to avoid the play or pay penalties, 
even in the case of employees who have other 
coverage. When a company uses workers 
obtained through a temporary staffing firm, 
some special wrinkles arise. This discussion 
assumes in all cases that the employer is using 
the look-back measurement method.

Whose Common Law Employee?

Under the play or pay mandate, employers 
generally are only required to offer coverage to 
their common law employees. The usual test 
for common law employee status is whether 
a worker is subject to the control of the 
employer, not only with respect to what work 
the worker does, but also with respect to how 
the worker does the work. 

The American Staffing Association takes the 
position that in most cases the individuals hired 
by a temporary staffing firm are common law 
employees of the staffing firm because, among 
other reasons, that firm recruits, vets, hires 
and fires those employees. The IRS doesn’t 
offer an express position on this issue in the 
play or pay regulations. It does, however, 
offer special rules in those regulations that 
temporary staffing firms may use in assessing 
whether their staffing associates are variable 
hour employees, implying that the associates 
might, in fact, be the common law employees 
of the temporary staffing firm. 

But the final regulations also provide that if a 
staffing firm’s associates placed with a client 
are actually the common law employees of the 
client, the client may be able to take credit — 
against any play or pay obligation it may have 

PLAY OR PAY MEETS 
THE STAFFING FIRM 
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with respect to that employee—for an offer 
of coverage made by the staffing firm. We 
can infer from such a rule that the IRS might, 
under the right circumstances, conclude that 
individuals placed by (or whose pay and benefits 
are administered by) staffing firms, PEOs or 
payroll firms may, in fact, be the common law 
employees of the client.

Are Employees of a Temporary Staffing 
Firm “Variable Hour Employees”?

Temporary staffing firms typically would like 
their staffing employees (the ones the firms 
place with their clients) to be considered 
“variable hour” employees, because that 
treatment allows the firm to place the 
employee into an initial measurement period 
from the employee’s start date, and deal with 
the employee as an FTE only if he or she 
emerges from that initial measurement period 
averaging at least 30 hours of service per 
week.

While the IRS declined to give temporary 
staffing firms a presumption that their staffing 
employees are all variable hour, it provided 
assistance with the determination. In addition 
to the several factors all firms are permitted 
to take into account in deciding whether an 
employee is variable hour, temporary staffing 
firms are also allowed to consider: 

 � Whether other employees in the same 
position of employment with the 
temporary staffing firm, as part of their 
continuing employment, retain the right 

to reject temporary placements that 
the temporary staffing firm offers the 
employee.

 � Whether intermittent placements are 
typical (i.e., “typically have periods 
during which no offer of temporary 
placement is made ... ”).

 � Whether the staffing employees typically 
are offered temporary placements for 
differing periods of time.

 � Whether the staffing employees typically 
are offered temporary placements 
that do not extend beyond 13 weeks 
(underscoring the regulations’ emphasis 
on the “temporary” nature of the 
placements).

These factors will allow typical temporary 
staffing firms to place the bulk of their staffing 
employees into the “variable hour” category. 
An exception may be where the firm’s staffing 
associates are typically placed for extended 
periods of full-time work, have no or very brief 
periods between assignments, and tend to 
accept those subsequent assignments.

Offer Coverage to FTEs through the 
Month of Termination?

Remember that, as a general rule, an 
employer receives credit under play or pay 
for offering coverage for a month only if 
coverage is offered for each day of the month. 
While there’s an exception for the month in 
which termination of employment occurs, 
temporary staffing firms might not outright 
terminate the employee’s employment when 
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a given assignment ends. In that case, if the 
employee’s coverage (if he or she elected it) 
does not extend to the end of the month in 
which the assignment ends, the employer will 
be deemed to have not offered coverage for 
that entire month for play or pay purposes. 

For this reason, temporary staffing firms might 
want to design their plans so that eligibility 
continues to the end of the month in which a 
given assignment ends, if they don’t already  
do so.

The Third-Party Coverage Offer Safety 
Valve

Because the test for common law employee 
status is a functional test, it’s possible for a 
client of a staffing firm to be considered the 
common law employer of a worker retained 
from the staffing firm. That could pose a 
problem for the client if it did not extend an 
offer of coverage to the worker, and the worker 
is considered an FTE.

A provision of the final regulations is likely 
to be helpful to the client company in this 
situation. Under this provision, if it turns out 
that the client company is the employer of 
these workers, the staffing firm’s offer of 
coverage to these workers is treated as being 
made on behalf of the client company. In order 
for this treatment to apply, however, the fee 
that the client company pays to the staffing 
firm must be higher in the case of a worker 
who is enrolled in health coverage under the 
staffing firm’s plan. 

Lockton Comment: Some client companies 
are requiring that the staffing firm offer 
MEC that is MV and affordable to all workers 
performing services for the client company, 
and ensure that the fees it pays to the staffing 
company vary based on whether a worker has 
coverage under the staffing firm’s plan. 

Note that this special accommodation does 
not apply solely to temporary staffing firms, 
but rather to “staffing firms,” which appears to 
include PEOs and perhaps even payroll firms.  

Avoid Abusive Practices

Regulators continue to be concerned that 
employers will use staffing firm employees to 
evade play or pay, and the IRS is watching for 
abusive practices. Examples in the regulations 
include a company using two staffing 
companies: one that places an employee with 
a client for 20 hours per week, and a second 
that places the same employee with the same 
client for another 20 hours per week. The IRS 
anticipates that future guidance will address 
such uses of staffing firms.
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The play or pay rules include some special 
wrinkles for expats. 

When counting hours, the rules permit 
employers to disregard hours worked overseas, 
or hours for which an employee does not 
receive U.S.-source income.

In addition, an employee transferring from a 
foreign assignment to a U.S. assignment within 
the same controlled group of employers may 
always be treated as a new employee under 
the play or pay rules if, for the 13 consecutive 
weeks before beginning the U.S. assignment, 
the employee had no U.S.-source income.

For purposes of the rule providing that an 
employer will be treated as offering coverage 

to an employee for the entire month in which 
he or she terminates employment, an employer 
may treat an employee who is transferring to 
a foreign assignment with the same employer 
as if his or her employment were terminating, 
provided the assignment is anticipated to 
continue for at least 12 months or indefinitely, 
and substantially all compensation the 
employee receives following the transfer is 
treated as foreign-source income. 

As with an actual termination of employment, 
this rule allows termination of the U.S.-based 
coverage before the end of the stability period 
and in the middle of a calendar month without 
putting the employer at risk for a play or pay 
penalty.

SPECIAL RULES FOR 
EXPATRIATE EMPLOYEES
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WAITING PERIODS—90 DAYS .. . 

BUT A HOST OF EXCEPTIONS
The PPACA includes a mandate that applies 
to health plans, limiting waiting periods (as 
a general rule) to 90 days. The mandate is 
noteworthy not only because it’s important 
that plans comply, but also because the 90-day 
waiting period rule is sometimes difficult to 
separate conceptually from the employer play 
or pay mandate. The two rules can operate in a 
related fashion, but they are actually separate 
rules, serving separate purposes and imposing 
obligations on separate entities (plans versus 
employers).

The waiting period mandate applies to 
grandfathered and non-grandfathered group 
health plans. “Excepted benefits,” such as most 
dental and vision coverage and most health 
FSAs, are exempt. 

Literally, the mandate applies to plan years 
beginning in 2014. The final regulations 
don’t apply until the plan year beginning in 
2015, however. For the 2014 plan year, then, 
employers may comply with either the final 
regulations or the proposed rules issued in March 
2013 (see our Alert dated March 28, 2013). 
Happily, the proposed and final rules are very 
similar.

Lockton Comment: In tandem with issuance 
of the final rules on waiting periods, federal 
authorities eliminated the requirement that 

health plans issue HIPAA creditable coverage 
certificates for coverage terminations occurring 
in 2015 or later.

What's a "Waiting Period?"

A waiting period is the length of time an 
individual must wait, after becoming eligible for 
coverage, before coverage becomes effective. 
Nothing about the health reform law's waiting 
period rule requires an employer to offer 
coverage. The waiting period rule simply applies 
to an employer’s health plans, if it has health 
plans. 

Lockton Comment: The provision that starts 
the waiting period only after an individual 
becomes eligible for coverage is at odds with 
the play or pay provisions, which causes 
considerable confusion. If an employer’s plan 
requires, for example, that an employee obtain 
certain licensure in order to be eligible for 
coverage, the 90-day limit on waiting periods 
would not be exceeded until 90 days after a 
new employee obtained the license. If, however, 
that employee were expected to work full-time 
on his start date and completed six calendar 
months of full-time employment before 
obtaining the license and becoming eligible, the 
employer could incur a play or pay penalty for 
the failure to offer coverage to that FTE. 

Criteria That Can—and Cannot—Delay 
Eligibility for Coverage

The 90-day waiting period clock begins to run 

http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Compliance-Alerts/Health_Reform_Advisory_Practice/03282013_90_Day_HIPAA_Update.pdf
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only when an employee becomes eligible for 
coverage. However, the regulations make clear 
that eligibility conditions based solely on the 
passage of time may not exceed 90 calendar 
days, including weekends and holidays. 

Lockton Comment: The limitation on 
eligibility conditions based on the passage 
of time means that, as a general rule, a plan 
offering coverage to full-time employees may 
not say to a new full-time employee, “You 
become eligible after six months, and then 
you have a 90-day waiting period.” Such an 
employee's coverage would impermissibly be 
conditioned on the mere passage of six months, 
plus the additional 90 days. Instead, coverage 
would have to begin on the employee's 
ninety-first day of employment, assuming 
the employee was timely in enrolling for the 
coverage. 

There is no accommodation under the guidance 
for waiting periods that provides for coverage 
to begin, say, on the first day of the month 
following 90 days of eligibility, or after “three 
months” of employment. 

Generally, plans must offer the opportunity for 
an otherwise eligible employee to enroll so that 
the effective date of coverage is no later than 
the ninety-first day of eligibility. 

Conditioning Eligibility on Substantive 
Criteria and New Rule for “Orientation 
Periods”

As noted earlier, plans may delay the start of 
the 90-day maximum waiting period until an 
employee becomes eligible. For this purpose, 
eligibility may be conditioned on satisfaction 
of substantive conditions as opposed to the 
mere passage of time. For example, a plan 
may require employees to complete training 
certifications or attain sales goals in order to 
become eligible for coverage, and may impose 
a waiting period of up to 90 days following 
the date the employee satisfies the eligibility 
criteria. (See the previous discussion, however, 
regarding the effect of such substantive 
eligibility conditions on the employer’s play or 
pay obligations.) 

A new proposed regulation adds the concept 
of an “orientation period” that can be applied 
before the start of the 90-day waiting period. 
This orientation period would be the timeframe 
during which employee training and orientation 
occur. 

Importantly, the orientation period can be no 
more than one month, measured by adding 
one calendar month and subtracting one 
calendar day from an employee’s start date. 
For example, if an employee’s start date in an 
otherwise eligible position is May 3, the last 
permitted day of the orientation period is  
June 2. 
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Interestingly, this new “orientation period” rule 
could be used to effectively allow employers 
to start coverage on the first day of the month 
following 90 days of employment (or even 
later), if they carefully tuck an orientation period 
requirement into the plan’s eligibility rules. 

Example: Mark begins working full time on 
Oct. 16, 2014. His employer’s health plan 
indicates full-time employees are eligible 
for coverage on the first day of the month 
occurring after the date that is 60 days 
following the conclusion of a one-month 
orientation period. Mark completes the 
orientation period on Nov. 15, 2014. Plan 
coverage for Mark begins no later than  
Feb. 1, 2015. Note that this is the first of the 
month after 90 days of employment.

Lockton Comment: It would have been 
nice had federal agencies offered up this 
“orientation period” concept before now. Many 
employers have already amended their plans 
for 2014 to eliminate “first of the month after 
90 days” provisions. Employers considering 
this approach should be cautious about 
applying it if they are also subject to play or 
pay requirements. For a new employee who is 
expected to work full time, an employer must 
offer coverage no later than the first day of the 
fourth full calendar month of employment in 
order to avoid a possible play or pay penalty. 
In the previous example, this requirement was 
met. If, however, the plan had provided for a  

90-day waiting period following Mark’s 
orientation period, his coverage would have 
begun after Feb. 1, 2015, the first day of the 
fourth full calendar month of his employment.

New Rule for Terminations/Rehires

The proposed waiting period regulations did 
not address how the waiting period rules 
apply to employees who are terminated and 
subsequently rehired by the same employer. 
Under the final rules, however, employees who 
terminate during the plan’s waiting period and 
are subsequently rehired can be required to 
satisfy the plan’s waiting period anew, provided 
the employer is not trying to avoid compliance 
with the 90-day requirement.

Lockton Comment: This is another aspect of 
the waiting period regulations that is at odds 
with the play or pay standards. An employer 
apparently may apply a new waiting period 
upon rehire regardless of how short the period 
of absence. Under the play or pay rules, 
however, an employee must be treated as a 
continuing employee and coverage resumed 
as soon as practicable (usually the first day of 
the month following rehire) unless a minimum 
amount of time has passed during which the 
rehired employee had no hours of service. See 
the section entitled Starting Over—Rehires and 
Breaks in Service.
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Conditioning Eligibility on Averaging a Specific Number of 
Hours Per Period

Some employers condition eligibility for new variable hour 
employees on the employee averaging a certain number of hours 
per period (such as weeks) over time. Here, the regulations 
allow the plan to use, for determining eligibility, the same sort 
of “measurement period” concept that larger employers use for 
determining full-time status of new variable hour employees under 
the play or pay mandate. Under the waiting period regulations, this 
measurement period may not exceed 12 months.

The employer may impose up to a 90-day waiting period after the 
variable hour employee demonstrates his or her eligibility (based 
on hours averaged over the measurement period). But in no event 
may coverage be delayed more than 13 calendar months after the 
employee's start date, plus the handful of days between the start 
date and the first day of the next month, if the start date is not the 
first of a month.

Lockton Comment: Thus, a plan might require a new employee 
to average 30 hours per week over a 12-month measurement 
period, in order to become eligible for coverage. Assume an 
employee commences employment on June 10, 2014, and 
averages 30 hours per week over a 12-month measurement period 
beginning July 1, 2014. The regulations require the employee’s 
coverage to begin Aug. 1, 2015. 

This is one place where the waiting period rules, and the play 
or pay mandate, sync nicely, at least for new variable hour 
employees. The new variable hour employee’s waiting period 
expires at the precise moment the employer picks up an obligation 
to provide coverage to the employee or risk penalties, assuming 
the plan’s eligibility rule was based on averaging 30 hours a week 
over the measurement period.
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Special Rule for Multiemployer Plans

Recognizing the unique eligibility criteria that 
can apply under multiemployer plans, the 
final waiting period rules allow those plans 
to continue to use an “hour bank” approach 
for union members that perform service for 
different contributing employers. For example, 
the rules allow multiemployer plans to condition 
eligibility each calendar quarter, based on 
the member working the required number of 
hours in the prior quarter. Assuming the health 
plan is the result of a bona fide bargaining 
arrangement with the union, the plan is 
deemed to satisfy the 90-day waiting period 
requirement. 

Conditioning Eligibility on the Accumulation 
of Hours of Service

Some plans, rather than conditioning eligibility 
on averaging a given number of hours of 
service over a period of time, condition 
eligibility on accumulating a given number 
of hours of service, no matter how much (or 
little) time it takes. For example, a plan might 
provide that an employee becomes eligible 
after accumulating 1,000 hours of service. 
Such a cumulative service requirement remains 
permissible under the final regulations, but may 
not be greater than 1,200 hours of service, 
and may be imposed only once with respect to 
the same employee. A waiting period of up to 
90 days may be imposed after the employee 
satisfies the cumulative hours of service 
requirement.

Lockton Comment: Apparently, if an 
employee terminates employment and later 
returns, the employer may again subject 
him or her to a new “1,200 hours of service” 
requirement.

Eligible Individual's Duty to Enroll in a 
Timely Manner

If an employee could gain coverage within a 
90-day waiting period if he or she were to be 
timely in submitting an application, the fact that 
the employee's coverage is delayed beyond a 
90-day waiting period because the employee 
failed to be timely in submitting the application 
does not mean the employer violates the 
waiting period rule.

May an Employer Offer a Richer Plan Only 
to Longer Service Employees?

Some employers offer richer plan designs only 
to longer tenured employees as a reward for 
continued service. For example, an employer 
might offer full-time employees a base plan 
after 90-days, but allow employees with more 
than two years of service to enroll in a richer 
plan. 

Neither the proposed regulations nor the 
final rules address whether a second benefit 
package option (the rich plan, in the example 
above) can require employees to wait more 
than 90 days. The argument would be that the 
plan complies with the waiting period rules if 
it offers at least one benefit package option 
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after 90 days. We are dubious that federal 
authorities would look with favor upon such an 
approach.

Interplay Between the 90-Day Waiting 
Period Rule and the Play or Pay Mandate

It's easy to become confused at the 
intersection of the 90-day waiting period rule 
and health reform's play or pay mandate. 
Neither specifically requires an employer to 
offer health coverage. Yet if a large employer 
fails to offer coverage, it risks penalties under 
the play or pay mandate alone. 

If the employer offers a health plan, the plan is 
subject to the 90-day waiting period rule, but 
only with respect to employees the plan treats 
as eligible. The employer might also become 
subject to play or pay penalties, depending on 
to whom the plan's coverage is offered, when 
it is offered, how good it is and how much 
employees must pay for it.

Example: Assume an employer offers 
coverage only to full-time employees (defined 
in the plan as employees regularly working at 
least 40 hours per week) and to variable hour 
employees who average at least 36 hours a 
week over a 12-month measurement period. 

The plan must satisfy the waiting period 
regulations. Thus, coverage for regular, full-
time employees would have to begin on 
the ninety-first date of employment in that 
class (subject to the new orientation period 

accommodation, etc.). Coverage for the 
variable hour employees who average at 
least 36 hours per week over the 12-month 
measurement period would have to begin 
shortly after the end of that measurement 
period.

Although the plan is in compliance, the 
employer (if it’s large enough) risks penalties 
under the play or pay mandate. The employer 
might have employees who average 30-35 
hours per week over the measurement period, 
and don't receive an offer of coverage. These 
employees are considered "full-time" under 
the play or pay mandate, and the employer 
risks penalties for not offering them coverage 
shortly after their measurement periods end. 
Or, the employer might have an employee 
who regularly works 35 hours per week, and 
is not eligible for coverage under the plan. But 
the employee is considered "full-time" under 
the play or pay mandate on his or her date of 
hire, and would have to be offered coverage 
by the end of the third full calendar month 
of employment, or the employer would risk 
penalties.

New Rule for Insured Plans

The final regulations add a new rule designed 
to protect insurers who issue group coverage 
to employers. Specifically, the insurer can rely 
on the eligibility information provided by the 
employer if these two conditions are met:



Compliance News • Spring 2014

49

 � The insurer requires the employer to make 
a representation regarding the employer’s 
eligibility rules, including waiting period 
requirements (and requires the employer to 
update this representation for any changes).

 � The insurer has no specific knowledge of the 
imposition of a waiting period that would 
exceed the permitted 90-day period.

Lockton Comment: Employers with insured 
plans should expect their insurer to ask for 
these certifications at some point prior to 2015.

Goodbye HIPAA Certificates for 2015

Since the late 1990s, federal law has required 
that health plans issue HIPAA certificates of 
creditable coverage when an enrollee's coverage 
ends. The certificate allows the person to 
demonstrate prior coverage in order to wear 
away any preexisting condition exclusion 
under new coverage. Because plans can no 
longer impose preexisting condition exclusions 
(for plan years beginning in or after 2014), 
federal authorities have eliminated the HIPAA 
certificate requirement, beginning for coverage 
terminations occurring in 2015 or later. 
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POLICING THE INDIVIDUAL 

AND EMPLOYER MANDATES—

INSURER AND PLAN REPORTING 

OBLIGATIONS
The PPACA’s revisions to the Tax Code include 
two new sections (sections 6055 and 6056) 
imposing reporting obligations on insurers 
and plan sponsors that will assist the IRS in 
enforcing the individual and employer play or 
pay mandates:

 � 6055 reporting, required of insurers, 
self-insured employer-sponsored plans and 
other entities that provide at least minimum 
essential coverage, or MEC.

 � 6056 reporting, required of employers 
subject to the play or pay mandate.

For employers, these reporting obligations 
boil down to providing a month-by-month, 
employee-by-employee (and, in some cases, 
dependent-by-dependent) accounting of the 
coverage the employer offered or provided 
during a calendar year. Employers that offer 
only fully insured coverage AND that are not in 
the employer play or pay boat are not required 
to complete either of these reports. Other 
employers must comply with at least one of the 
reporting requirements. The requirements first 
apply for the 2015 calendar year, regardless of 
the type of plan year on which an employer’s 
plan operates.

Lockton Comment: Employers with non-
calendar year plans who qualify for a delay 
of sorts in the play or pay mandate until 
the first day of the 2015-16 plan year must 
nevertheless satisfy 6056 reporting (and 6055 
reporting, if they’re self-insured) for the entire 
2015 calendar year. Similarly, employers with 
50-99 full-time employees/full-time equivalent 
employees who qualify for a delay in the 
employer play or pay mandate until the first 
day of their 2016-17 plan year must also 
satisfy 6056 (and 6055, if they’re self-insured), 
reporting for the 2015 calendar year, as 
explained below. See the discussion of this rule 
in Employers with 50-99 Full-Time Employees/
Full-Time Equivalent Employees.

Although the IRS has issued final regulations 
with respect to these reporting requirements, 
we still do not have a full picture of exactly 
what information employers will need to collect 
in order to complete the required filings. That 
is because the IRS has not yet issued the 
forms on which the reports will be made or the 
instructions for completing those forms. 

Moreover, the final regulations for each of these 
requirements note that the filing requirements 
include any “other information specified in 
forms, instructions, or published guidance.” 
When issued, the forms and instructions may 
include unexpected details that employers will 
need to track. It is also possible that the forms 
and instructions will simplify or streamline the 
reporting obligations.
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In short, any summary of the reporting 
obligations must come with a heavy caveat, 
and employers should probably not devote 
extensive time and resources to information 
collection systems until the final forms and 
instructions are available. At the same time, 
employers planning for play or pay compliance 
should take into account the details they will 
need to track in order to comply with the 
reporting obligations, and discuss the same 
with their payroll vendors. For example, in 
most cases, employers will need to state 
whether a particular employee is an FTE, and 
some reporting obligations vary depending on 
the percentage of FTEs receiving MEC that is 
affordable and provides minimum value (MV).

Reporting Requirements Apply to Coverage 
During 2015 

Both section 6055 and 6056 reporting 
requirements are tied to the coverage offered 
or provided during a calendar year, and 2015 
is the first calendar year for which reporting is 
required. 

Each reporting requirement is similar to the 
Form W-2 requirement in that it requires 
providing a detailed individualized statement 
to each required recipient—in most cases, an 
employee—by Jan. 31 following the calendar 
year for which information is reported and 
a later filing with the IRS. (The IRS filing 
is due by Feb. 28, or by March 31, if filed 
electronically.) The first filing is due in 2016 for 
the 2015 calendar year. 

6055 Reporting—Insurer and Plan 
Obligations to Report MEC 

Recall that, under the PPACA’s individual 
mandate, nearly everyone in the United States 
is required to have MEC (see the definition 
in PPACA Nomenclature) or risk modest tax 
penalties. To police this mandate, the PPACA 
requires entities providing coverage that is at 
least MEC to make annual filings with the IRS 
and provide detailed individualized statements 
to certain individuals receiving MEC. Those 
subject to this 6055 reporting requirement 
include insurers providing group coverage under 
employer-sponsored plans, and employers or 
other entities sponsoring self-insured group 
health plans. 

Lockton Comment: While MEC is the 
minimum coverage required to satisfy the 
individual mandate and Tier 1 of the play or pay 
mandate, and employers sometimes speak of a 
“MEC plan” as a plan offering only bare-bones 
coverage, the definition of MEC—essentially, 
any employer-based coverage other than an 
“excepted benefit”—includes employers’ major 
medical plans. Therefore, 6055 reporting 
applies to such major medical coverage as well. 

The 6055 reporting will reflect the number of 
months during the preceding calendar year in 
which an individual and his or her dependents 
had MEC through the insurer or under the self-
insured plan for at least one day. Reporting 
is required only with respect to health plans 
supplying MEC, which includes any employer-
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based coverage other than “excepted benefits,” 
such as most dental plans, vision plans and 
health flexible spending accounts (FSAs).

Lockton Comment: Therefore, no 6055 
reporting is required with respect to most 
dental or vision plans, or health FSAs. MEC also 
does not include—and therefore no reporting is 
required with respect to—typical fixed indemnity 
or critical illness coverage, onsite clinics, typical 
wellness programs or health savings accounts 
(but filing is required with respect to the high 
deductible health plans that accompany HSAs). 
No reporting is required with respect to health 
reimbursement arrangements (HRAs) if they 
supplement a medical plan supplying MEC. 
Presumably, sponsors of stand-alone retiree 
HRAs must report on the coverage.

How is the 6055 Filing Made, and Who 
Makes It?

Under recent final regulations, employers 
offering coverage (other than excepted benefits) 
through a self-insured plan comply with the 6055 
reporting obligation by completing part of IRS 
Form 1095-C and filing it. The form is submitted 
to the IRS with a transmittal document, Form 
1094-C. Just as there is a separate Form W-2 
for every employee, there will be a separate 
Form 1095-C for every primary insured (i.e., the 
covered employee or retiree, covered surviving 
spouse, etc.).

Lockton Comment: The yet-to-be-designed 
Form 1095-C will have two sections: one to 
report MEC (to allow individuals to demonstrate 
compliance with the individual mandate) and 
one to demonstrate compliance with the play or 
pay mandate. We refer to the section used for 
reporting MEC as “Section 1.” The IRS Form—
when issued—may title it differently, of course.

Employers are not required to provide 6055 
reporting with respect to fully-insured coverage. 
Rather, the insurer will fulfill the 6055 reporting 
obligation for that coverage. An employer 
reporting on self-insured coverage must 
submit Forms 1095-C and 1094-C to the IRS 
electronically if it is required to file at least 250 
Forms 1095-C.

Lockton Comment: There are other reporting, 
disclosure and fee or tax payment obligations 
under health reform that apply to insurers, for 
insured coverage, and plan sponsors of self-
insured coverage. Our experience has been 
that, with respect to “minimum premium” and 
“cost-plus” and similar arrangements with 
insurers, insurers have taken inconsistent 
positions with respect to whether these 
arrangements are insured or self-insured. 
Employers with these arrangements will want 
to discuss this reporting obligation with the 
insurer, to determine who will handle 6055 
reporting.
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Reporting obligations differ, depending on 
the type of employer. For a self-insured plan 
maintained:

 � By a single employer, the employer has 
the reporting obligation and will use its EIN.

 � By multiple employer members of the 
same controlled group of corporations, 
trades or businesses, each participating 
employer has an obligation to report the 
coverage to the IRS, using its EIN, although 
one company in the group may prepare and 
submit the reports for the other members.

 � As a multiemployer plan (i.e., Taft-Hartley 
plan) by an association, committee, joint 
board of trustees or other similar group of 
representatives of the parties who establish 
or maintain the plan, the association, 
committee, joint board or similar group 
has the obligation to file. Presumably, the 
association, committee or board will use the 
trust’s EIN; it is not required to report the 
EIN of every employer contributing to the 
plan. 

 � As a multiple employer welfare 
arrangement (MEWA), each participating 
employer reports separately, using its own 
EIN.

 � By a governmental employer, the 
employer may enter into a written agreement 
with a related governmental employer or 
agency to make the filing, and that designee 
will then have the obligation to file.

What Must the 6055 Filing Include?

The exact content required of self-insured 
employers will not be clear until the IRS issues 
Forms 1095-C and 1094-C (the transmittal 
form) and their instructions. According to the 
regulations, however, an employer reporting 
MEC supplied through its self-insured plan 
will report the following, with respect to the 
preceding calendar year:

 � The employer’s name, address and EIN.

 � The name, address and taxpayer 
identification number (TIN)—the Social 
Security number, in most cases—of each 
“responsible individual” to whom the plan 
provided MEC (this is usually the covered 
employee or retiree, in the case of an 
employer-sponsored plan). If the responsible 
individual’s current address is not known, 
the employer may use the individual’s last 
known address. If the individual’s TIN 
cannot be obtained after reasonable efforts, 
the employer may substitute the individual’s 
date of birth.

Lockton Comment: Employers should, of 
course, have the Social Security number of 
each of their employees and retirees.

 � The name and Social Security number or 
other TIN of each family member of the 
responsible individual to whom the self-
insured plan provided MEC. If the Social 
Security number or other TIN cannot be 
obtained after reasonable efforts, the 
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employer may substitute the individual’s 
date of birth.

Lockton Comment: Although some insurers 
and third-party administrators are already 
collecting the Social Security numbers or other 
TINs for covered dependents to facilitate 
reporting or for Medicare coordination 
purposes, it won’t always be easy for an 
employer to get this information. What 
constitutes a “reasonable effort” to obtain a 
Social Security number or other TIN? Three 
tries: initially (for example, at enrollment), a 
second time by the ensuing Dec. 31 (or Jan. 31 
if the enrollment occurred in December), and a 
third time by the following Dec. 31. 

 � For the responsible individual and each 
covered family member to whom the self-
insured plan provided MEC, the months 
during which MEC was in effect for at least 
a day.

Lockton Comment: Remember, MEC includes 
major medical coverage. Also, the IRS believes 
employers and insurers will be allowed, with 
respect to individuals who had coverage for all 
12 months of a calendar year, to simply check 
a single box indicating coverage was supplied 
during each of the 12 months. Note that even 
if a covered individual died during the year, 
their coverage must still be reflected on a Form 
1095-C for that year.

 � “[O]ther information specified in forms, 
instructions, or published guidance.”

The Copy of the 6055 Filing to the 
“Responsible Individual” (i.e., the 
Employee or Other Primary Insured)

Just as an employer furnishes a copy of the Form 
W-2 to employees, so too must a self-insured 
plan sponsor supply Form 1095-C, Section 1 (or 
the same information on a substitute form) to 
the named “responsible individual.”

As previously noted, this statement is due by 
Jan. 31 each year, beginning in 2016. The 
IRS will make provision for a maximum 30-
day extension, where warranted. Although 
this statement is different than the Form W-2, 
it may be included in the same envelope an 
employer uses to transmit an employee’s copy 
of his or her Form W-2.

Lockton Comment: In the case of insured 
plans, where the insurer has the reporting 
obligation, it’s unclear whether insurers will be 
allowed to provide the forms to employers and 
ask the employer to distribute to employees 
along with the W-2. 

The statement must include a telephone 
number for a person, designated by the 
self-insured plan sponsor, as a contact point 
for more information about the statement. 
Statements issued by insurers must include 
the policy number under which the coverage is 
provided.

For security purposes, the responsible 
individual’s (and any covered dependent’s) 
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Social Security number or other TIN may be 
truncated on the statement.

The statement, if sent in writing, should be sent 
by first class mail to the responsible individual’s 
last known address. Such transmittal satisfies 
the obligation to send the statement, even if it 
is returned by postal authorities. 

Lockton Comment: The statement 
may also be furnished electronically if the 
responsible individual consents. The consent 
may be obtained in any manner reasonably 
demonstrating that the recipient can access the 
statement electronically, including responding 
to a notice on a website. The consent may also 
be made in a paper document that is confirmed 
electronically. There are specific advance notice 
requirements an insurer or plan sponsor must 
meet, before consent to electronic transmittal 
will be considered legitimate.

6056 Reporting—Employer Obligations to 
Report on Offers of Coverage to Full-Time 
Employees

As described previously, under the PPACA’s 
employer mandate, employers must offer 
coverage meeting certain standards to their 
FTEs or risk play or pay penalties. To help the 
IRS police this mandate, employers subject to 
the play or pay mandate must submit annual 
filings to the IRS with respect to each of the 
employer’s FTEs, as well as certain information 
about coverage offerings to FTEs generally. The 

employer must also provide each FTE with a 
statement providing the information required on 
the IRS filing regarding that FTE. 

In addition to assisting with enforcement of 
the employer mandate, this 6056 reporting 
requirement will also help verify the legitimacy 
of subsidies that an employee may have 
obtained through a public health insurance 
exchange. 

Lockton Comment: Employees are not 
supposed to receive subsidies if they are 
offered affordable employer-sponsored 
coverage that provides MV, or if they’re enrolled 
in any employer-based health coverage other 
than excepted benefits.

The 6056 reporting will reflect the number of 
months during the preceding calendar year for 
which the employer offered MEC to each of 
its FTEs, and whether the coverage was both 
affordable for the FTE and provided MV.

How is the 6056 Filing Made, and Who 
Makes It?

Employers subject to the play or pay mandate 
must submit this filing with respect to each 
FTE. It does not matter whether the employer 
offers fully-insured coverage, self-insured 
coverage or no coverage at all to the FTE. 
Nor does it matter whether the FTE is actually 
enrolled in coverage.
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The employer will complete Section 2 of IRS 
Form 1095-C for each FTE and a transmittal 
document, IRS Form 1094-C. 

Lockton Comment: As noted earlier, there 
will be two parts to the yet-to-be-designed 
Form 1095-C that self-funded plan sponsors will 
use, one section (we’ve called it “Section 1”) for 
6055 reporting identifying individuals enrolled 
under the self-insured plan. Whether insured, 
self-insured or offering no coverage, employers 
subject to the employer mandate will use the 
other section of Form 1095-C (we’re calling it 
“Section 2”) to identify each of its FTEs and 
indicate whether the employer satisfied the play 
or pay mandate with respect to him or her.

Of course, if the employer is also the sponsor of 
a self-funded plan, and the individual at issue is 
an FTE who had coverage under the self-funded 
plan, the employer will complete Form 1095-C, 
Sections 1 and 2, for that FTE. See the grid at 
the end of this section.

What Must the 6056 Filing Include? 

There are several ways to satisfy the 6056 
reporting obligation using Section 2 of Form 
1095-C. 

There is a “general method,” in which all 
relevant data points must be supplied. There 
are also three streamlined methods that are 
available for some groups of FTEs, depending 
on the coverage offered to these FTEs by the 

employer. Where a streamlined method is not 
available with respect to an FTE, the employer 
must use the general method.

Again, the Form 1095-C, Section 2, is not yet 
designed, but it appears that to satisfy the 
general method of reporting, employers will 
need to supply numerous data points. In some 
cases, particular data points will be provided 
by inserting predefined codes rather than by 
providing detailed information on the form 
itself. 

Considering statements in both the actual 
regulations and their preamble, it appears that 
the data points to be reported will include:

 � The name, address and EIN of the employer.

 � The name and telephone number of a 
contact person for the employer.

 � The calendar year to which the filing relates. 

Lockton Comment: It’s common for multiple 
employers in the same controlled group to 
participate in a plan sponsored by one of the 
employers (e.g., a holding company). This 
filing is made, however, on an EIN-by-EIN 
basis. A separate report must be filed for 
each participating employer, regarding each 
employer’s FTEs.

 � The number of employees and/or FTEs for 
each month during the calendar year.

Lockton Comment: This information will 
help the IRS determine, among other things, 
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whether the employer is subject to the play 
or pay mandate for the ensuing year. The 
preamble refers to “total number of employees,” 
although the regulations themselves refer only 
to FTEs.

 � Whether the employer is part of a controlled 
group, affiliated service group or other 
“aggregated group,” and, if so, the name and 
EIN of each other employer member of the 
group.

Lockton Comment: The most likely use of 
this information is to determine whether a small 
employer is nevertheless subject to the play or 
pay mandate, based on aggregation of full-
time/full-time equivalent employee counts. 

 � A certification, by calendar month, as to 
whether the employer offered MEC to its 
FTEs (and their biological and adopted 
children through the month in which they 
attain age 26).

Lockton Comment: Recall that to satisfy  
Tier 1 of the play or pay mandate, an employer 
must offer MEC to at least 95 percent (70 
percent for 2015) of its FTEs and, subject to 
a possible exemption for 2015, their biological 
and adopted children, or risk incurring the Tier 
1 penalty (generally referred to as being $2,000 
(indexed for inflation) per year times all FTEs, 
less the first 30 (80, for the 2015 plan year)). 
See The Play or Pay Obligations and Penalties—
Tier 1.

While it’s not entirely clear, we assume that 
this certification must indicate whether the 
employer offered MEC to the required minimum 
percentage of FTEs. 

 � The name, address and Social Security 
number or other TIN for the FTE if he or 
she was employed at any time during the 
calendar year.

 � The months during the calendar year when 
MEC was available to the FTE.

Lockton Comment: It’s unclear how 
this information will be different from the 
certification described above. Presumably, by 
requiring a statement with respect to each FTE, 
the IRS can more easily audit the employer’s 
certification that it offered MEC to a sufficient 
percentage of FTEs to prevent the Tier 1 
penalty from applying. 

 � The months (if any) during which the FTE 
was covered under the plan.

Lockton Comment: This information is 
important because an employee enrolled in MEC 
under an employer plan is not eligible to receive 
subsidies in a private health insurance exchange, 
and therefore cannot trigger a penalty for the 
employer even if the employer failed to offer the 
employee MV and affordable coverage, under 
Tier 2 of the employer mandate.

 � Information as to whether the coverage offered 
to FTEs and dependents was also MV coverage 
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and whether the employee had the opportunity 
to enroll his or her spouse in the coverage.

Lockton Comment: The preamble says this 
data element will be reported, although it does 
not expressly appear in the actual text of the 
regulations. As noted previously, the play or pay 
rules don’t require employers to offer coverage 
to an FTE’s spouse. At first glance, therefore, it 
seems a bit odd for this item to be included in 
the 6056 reporting. 

However, it will be important information for the 
IRS to have. If an employer offers an employee 
affordable coverage that provides MV, and offers 
coverage to the employee’s spouse, then the 
spouse is deemed to have an offer of affordable, 
MV coverage, and both the employee and the 
spouse are ineligible for subsidies in a public 
health insurance exchange. For details on when 
coverage is deemed affordable and MV, see 
Offering “Affordable” Coverage to the FTE: Three 
Safe Harbors.

 � By month, whether the FTE’s coverage 
effective date was delayed by a permissible 
“waiting period under section 4980H,” 
apparently meaning months when the 
FTE was not required to have an offer of 
coverage in order to avoid a play or pay 
penalty (e.g., an initial measurement period 
and initial administrative period applied to a 
new variable hour employee).

Lockton Comment: This data element, too, 
is listed in the preamble as required, but does 
not appear in the text of the regulations. For 
a discussion of permitted coverage delays, see 
Look-Back Measurement Method: Making the 
FTE Determination and the Timing of the Offer 
of Coverage.

 � The FTE’s share of the lowest cost monthly 
premium (self-only coverage) for coverage 
satisfying the MV requirement, by calendar 
month.

Lockton Comment: Tier 2 of the employer 
mandate requires the employer to offer to FTEs 
affordable coverage that provides MV or risk 
incurring the Tier 2 penalty (generally referred 
to as being $3,000 (indexed for inflation) per 
year) for each FTE not offered such coverage 
that obtains subsidized coverage through a 
public health insurance exchange. See The Play 
or Pay Obligations and Penalties—Tier 2. Once 
the IRS knows what the employer charged for 
MV coverage, it can cross-check that information 
against the employee’s tax return for the year—
once that return is filed—to determine whether 
the coverage offer was “affordable.”

 � Whether the employer contributes to a 
multiemployer (i.e., Taft-Hartley) health 
plan for the benefit of some FTEs (typically, 
bargaining unit employees). See Taking 
Credit for Coverage Offers Made by 
Multiemployer Plans regarding application of 
the play or pay rules to FTEs for whom the 
employer makes such contributions.
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Lockton Comment: This data point, too, 
is reflected only in the preamble to the 
regulations, not the text of the regulations 
themselves.

 � “[O]ther information specified in, forms, 
instructions, or published guidance.” 

Lockton Comment: This is the authority the 
IRS will rely upon to include in the Form 1095-C 
the many data points not expressly reflected in 
the regulations. As another example, the IRS 
says it expects to offer codes employers will use 
to report, with respect to each FTE, by month:

 � Whether the employer offers MV coverage 
to the employee alone, the employee and 
children only, the employee and spouse 
only, or the employee, spouse, and children.

 � Whether, where the employer did not 
offer coverage to an FTE for a month, the 
employer shouldn’t be penalized because 
the coverage offer was not yet required due 
to a waiting period, the employee was not 
full-time then, or the employee wasn’t yet 
an employee. 

 � Whether the employer offered coverage for 
a month even though the employee was not 
an FTE that month.

 � Whether the employer met one of the 
affordability safe harbors with respect to the 
employee.

Short-Circuiting the 6056 Filing

Some employers who offer robust and heavily 
subsidized coverage to all or nearly all FTEs 
asked the IRS for a streamlined way to report 
on the Form 1095-C, and the IRS offers two 
main alternatives. One of the alternatives has 
an alternative of its own, available for 2015. 
Here they are:

 � “Qualifying Offers” Method. The 
employer will be deemed to meet its play 
or pay reporting obligation with respect 
to one or more employees if it certifies on 
Form 1094-C (the 1095-C transmittal form) 
that it made them a “qualifying offer,” and 
reflects on Form 1095-C (in addition to 
the employee’s name, address and Social 
Security number) that the employee had a 
qualifying offer for all 12 months of the year. 

Lockton Comment: A “qualifying offer” for 
purposes of section 6056 reporting is an offer 
that includes: (i) coverage for an FTE that 
provides MV and costs an FTE electing self-
only coverage no more than 9.5 percent of 
the mainland federal poverty level, and (ii) 
to the extent that the FTE has a spouse and 
children, MEC for the employee’s spouse, and 
the employee’s biological and adopted children 
through the month they attain age 26. An 
employer that takes advantage of the 2015 
transition rule to delay supplying coverage to 
children (see Offering Coverage to Children: 
Only Biological and Adopted Children Need an 
Offer) cannot certify that it made qualifying 
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offers and therefore cannot use the qualifying 
offers method of 6056 reporting for 2015.

The employer may not use the “qualifying 
offers” method of reporting for employees who 
did not have a qualifying offer for all 12 months 
of the year, but the instructions to the Form 
1095-C may nevertheless offer some shortcuts 
(e.g., designator codes to streamline the filing) 
where a qualifying offer was made for some but 
not all 12 months of the calendar year.

 � “Qualifying Offers” Method (2015 
Only). Solely for 2015, if an employer made 
qualifying offers of coverage to at least 
95 percent of its FTEs, the employer may 
certify that fact on Form 1094-C (the Form 
1095-C transmittal form), and in Section 
2 of Form 1095-C for the employees who 
received the qualifying offer, and simply 
show the employee’s name, address and 
Social Security number, and the number 
of months for which the employee had a 
qualifying offer, even if it was fewer than 12. 

 � “98 Percent” Method. The final 
regulations include another apparent 
accommodation. Under this method, an 
employer that offers MV and affordable 
coverage to at least 98 percent of 
employees listed on the employer’s Form 
1095-C filings (whether or not they’re full-
time employees) may certify to that fact, 
and is simply excused from reporting on 
Form 1095-C its total number of FTEs. 

Apparently, all other data points on Form 
1095-C must be completed.

When Is the 6056 Filing Due?

As is the case with 6055 reporting, the filing 
under the 6056 reporting requirement is due to 
the IRS on Feb. 28 following the year to which 
it relates (or March 31 if the employer files the 
information electronically). 

Employers must submit the filings to the IRS 
electronically if they are filing 250 or more 
Forms 1095-C.

Employers must provide a copy of Form 1095-
C (or a substitute statement) to the FTEs on 
whom the employer reported. This statement 
is due by Jan. 31 and may be supplied 
electronically if the employee consents.
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INDIVIDUAL AND EMPLOYER MANDATE REPORTING

Insurer Files . . . Plan Sponsor*  
Files . . .

Large Employer*  
Files . . .

Non-FTE Covered Under 
Insured Plan

1095-B 
w/transmittal 1094-B NA NA

Non-FTE Covered Under  
Self-Insured Plan NA 1095-C, Section 1

w/transmittal 1094-C NA

Non-FTE Not Covered NA NA NA

FTE Covered Under  
Insured Plan

1095-B
w/transmittal 1094-B NA 1095-C, Section 2

w/transmittal 1094-C

FTE Covered Under  
Self-Insured Plan NA 1095-C, Section 1

w/transmittal 1094-C
1095-C, Section 2,

 w/transmittal 1094-C

FTE Not Covered NA NA 1095-C, Section 2
w/transmittal 1094-C

* Plan sponsor and the large employer will often be one and the same.
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