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LEGISLATIVE UPDATES

Federal Retirement Bill Introduced
Rep. Joseph Crowley (D-NY) issued a report laying out several retirement 

policies including a requirement for employers not offering retirement 

plans and employing ten or more workers to open individualized 

retirement accounts. The federally established “Secure, Accessible, 

Valuable, Efficient Universal Pension accounts” (SAVE UP accounts) 

proposal would resemble the federal employees’ Thrift Savings Plan. 

Features of SAVE UP plans include:

 � Government oversight

 � Private investment management

 � A limited number of low-fee index fund options

 � Tax credit for employers with less than $5 million in annual gross 

receipts worth an estimated $10,400 a year for five years

The report covered other policy objectives including federally established 

savings accounts established for children at birth, increasing financial 

education, increasing the child tax credit to reward and encourage 

savings, making permanent President Barack Obama’s myRA proposal and 

strengthening the Saver’s Tax Credit.
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Bill Expands, Standardizes E-Disclosure Options
The Receiving Electronic statements To Improve Retiree Earnings (RETIRE) Act introduced by representatives Jared Polis 

(D-CO), Phil Roe (R-TN), Mike Kelly (R-PA), and Ron Kind (D-WI) would amend ERISA and the Internal Revenue Code to 

allow electronic delivery of plan documents (i.e., reports, statements, notices, and notifications) if the document:

 � Design results in effective electronic access by the participant, beneficiary, or other specified individual

 � Permits the individual to select the specific electronic or paper delivery

 � Protects personal account confidentiality
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The proposed legislation allows direct delivery by email or posting to a 

website or intranet with proper notice. Currently, at least four separate 

standards govern electronic delivery of retirement plan statements, 

notices, or disclosures. If passed, the bill standardizes employer options 

for providing required notices and statements, so long as participants 

retain the right to opt for paper without charge. While no action on the 

measure has yet been scheduled, the bill has bipartisan support and 

another measure in the legislative process could become a vehicle for 

consideration of this bill. 

Lifetime Income Disclosures Introduced . . . 
Again
Legislation requiring 401(k) plan sponsors to forecast monthly income 

for participants based on their current account balances has been 

introduced in each session of Congress dating back to 2009 and again in 

this session. The Lifetime Income Disclosure Act, introduced by Senators 

Johnny Isakson (R-GA) and Christopher Murphy (D-CT), also directs the 

DOL to issue model disclosures and tables for use in calculating annuity 

equivalents. Identical legislation was also introduced in the House in the 

prior Congress. The Senate Health, Education, Labor and Pensions (HELP) 

Committee is currently reviewing the bill, but it is unlikely to receive 

attention as a stand-alone measure unless added to broader retirement 

policy legislation in the future. 

REGULATORY UPDATES

IRS Makes It Easier, Sometimes Cheaper to 
Fix Participant Loan Mistakes
Missed loan payments, regardless of fault, generally result in the loan 

being a deemed distribution. For a participant to avoid taxes and penalties 

associated with a defaulted loan, sponsors had to file with a VCP with the 

IRS and pay a fee ranging from $375 to $12,500, depending on the size 

of the plan. Now, to encourage more use of this correction, the IRS has 

significantly reduced filing fees. The new fees are tied to the number of 

problem loans rather than the total number of plan participants:

Loan Failures 
Loan Failures 

Compliance Fee

13 or fewer $300

14 to 50 $600

51 to 100 $1,000

101 to 150 $2,000

Over 150 $3,000
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Controversial New Deficit Recovery Options for Multiemployer Plans
The last recession hit multiemployer plans especially 

hard and the issue worsens with more retired employees 

drawing on the plans and fewer active participants 

remaining to fund them. Considering the unique nature 

of multiemployer plans, options for recovery were limited. 

The Multiemployer Pension Reform Act of 2014 (MPRA) 

has changed that beginning this year.

Traditionally multiemployer plans had two strategies 

to improve their funded status: Collect additional 

contributions from participating employers and/or 

outperform expected investment returns through asset 

allocation. Even with these strategies, though, many plans 

cannot recover from recession losses enough to overcome 

their deficit. Because of this, MPRA added more ways to 

improve a plan’s funded status—suspending participants’ 

benefits and partitioning the plans. 

Benefit Suspensions

Participant benefit suspensions are controversial because, 

in reality, they are benefit cuts. Temporary and proposed 

regulations released in June of this year advise plan 

sponsors on benefit suspension implementation for 

plans in critical and declining status, a new zone status 

established by the MPRA. According to a recent report1, 

approximately 7 percent of multiemployer plans fall 

into this classification. The MPRA allows these severely 

troubled plans a last resort option to reduce benefits to 

levels necessary for solvency. Lawmakers hope that the 

cuts provide plans a reasonable chance of recovery while 

lessening the potential long-term Pension Benefit Guaranty 

Corporation (PBGC) burden. 

Benefits can be suspended for both current and future 

retirees, which could come as quite a shock to those 

receiving regular monthly checks. Once suspended, 

benefits are not required to be re-implemented later or 

repaid. There are some limitations:

 � Benefits cannot be reduced below 110 percent of the 

benefit guaranteed by the PBGC, approximately $39 

per year of service. 

 � Participants over 80 cannot have their benefit reduced. 

Those between ages 75 and 80 can only have limited 

reductions imposed.

 � Disability benefits cannot be reduced.

 � Benefit reductions must be equitable across the 

participant population.

 � Benefit reductions must not materially exceed what is 

needed to maintain the plan’s solvency. 

Per Revenue Procedure 2015-34, applications for benefit 

suspensions can be submitted beginning June 19, 2015. 

Suspensions are approved by the IRS in consultation 

with the PBGC and Department of Labor (DOL) and must 

generally be submitted at least nine months prior to 

the effective date of the suspensions to allow adequate 

implementation time. Unless the information submitted 

proves to be erroneous, the IRS must approve the benefit 

suspension; however, suspensions are not expected to be 

approved prior to the regulations being finalized. 

The PBGC deficit associated with 
multiemployer plans more than 
tripled from $8.3 billion to 
$42.4 billion in 2014.

1  Segal Consulting, Survey of Plans’ Zone Status, Spring 2015
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While participants will, of course, be upset by these changes, the benefits they 

receive under the suspensions likely meet or exceed those paid in the event of plan 

insolvency, PBGC intervention, or, in the worst case, PBGC insolvency. Participants 

also have certain protections against benefit suspensions: 

 � They must be notified of the pending suspension.

 � They have the opportunity to vote for or against the proposed changes. A 

majority vote of all plan participants is required to prevent benefit reductions.

 � For plans with at least 10,000 participants, the sponsor must select a plan 

retiree to advocate for participant interests throughout the process.

 � Any subsequent benefit improvements for active participants must equally 

compensate those pay status participants whose benefits were suspended.

Bills were recently introduced in both houses of Congress to repeal plans’ ability to 

suspend benefits. Given the PBGC’s financial situation (see sidebar), it is unlikely 

that lawmakers will overturn these last-ditch efforts to keep plans from being turned 

over to the PBGC.

Multiemployer Plan Partitioning

MPRA makes it easier to “partition” one multiemployer plan into two. When 

separated, the PBGC provides certain benefits for the newly created successor 

plan while the plan sponsor remains financially responsible for benefits under 

the current, now smaller, plan. The partitions help keep plans solvent while 

allowing participants to continue receiving benefits in excess of the PBGC-insured 

maximums. Similar to benefit suspensions, this option is only available for plans 

in critical and declining status that have taken all reasonable measures to prevent 

insolvency. Prior to MPRA, only employers filing bankruptcy could partition plans.

The PBGC will notify participating employers of plan partition approval within 270 

days of completing the application. In most all situations, plan partitions will be 

integrated with benefit suspensions, so participants and employers will receive 

multiple notices discussing the financial ramifications of these actions. There are 

no specific protections for participants from the partitions as these are solely at the 

discretion of the PBGC, but since they will virtually always be coupled with benefit 

suspensions, a vote denying those suspensions could inhibit the PBGC’s ability to 

impose a partition.

MPRA ADDRESSES 
GROWING PBGC 
DEFICIT

In 2014, the PBGC 

deficit associated with 

multiemployer plans more 

than tripled from $8.3 billion 

to $42.4 billion, propelling 

lawmakers to act in hopes 

of avoiding a potential 

bailout. Concerned about 

the potential threat a bailout 

poses to the economy, they 

passed the Multiemployer 

Pension Reform Act of 2014 

(MPRA), giving the PBGC 

added discretion to deal with 

multiemployer plan funding 

deficiencies.

The 1,400 multiemployer 

plans and their nearly 10 

million participants will see 

PBGC premiums increase 

from $13 per participant in 

2014 to $26 in 2015. Future 

rates can be adjusted for 

inflation or if current rates 

are not expected to cover 

PBGC obligations.
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Employers should monitor the financial status of 

any multiemployer plans in which they participate, 

especially as they approach a “critical and declining” 

zone status. They should also pay special attention to 

notices issued by the plan and manage employee and 

retiree expectations accordingly. 

New Rule Clarifies Health Benefit 
Funding Through Pension Plan
Pension plans funded at least 120 percent can pay 

retiree health and welfare benefits with qualified 

plan transfers from pension assets. These transfers, 

allowed under Internal Revenue Code Sections 

401(h) and 420, provide not only tax savings for 

the employer, but also a meaningful way to use 

surplus assets. 

Some Pension Risk Transfer (PRT) strategies enable 

employers to eliminate pension benefit obligations; 

however, responsibility to provide health and welfare 

benefits can remain. Private Letter Ruling (PLR) 201511044 clears up confusion as to whether employers can continue to 

fund retiree benefits through a pension plan from which a retiree no longer benefits.

Historically, statutes were clear that a participant must be retired and entitled to health and welfare benefits “immediately 

before the transfer” to allow a Section 420 transfer. The participant’s required status within the pension plan was less 

clear, referring generally to those “who are entitled to pension benefits under the plan.” In the PLR, the IRS determined 

that 401(h) accounts could be established for employees who received a distribution in the past, will do so in the future, 

or are currently in receipt. Thus participants’ health and welfare benefits can continue to be funded through qualified plan 

transfers despite the fact that they are not entitled to future pension benefits under the plan. 

This should be welcome news to employers. They may no longer need to track the two groups separately, perform 

separate calculations, or find funds outside the pension plan to cover benefits. In addition, as plan sponsors implement 

PRT strategies, they should have greater comfort that they can continue to provide their participants’ health benefits 

through pension plan funding if so desired.
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COURT DECISIONS

Paper Delivery Still Matters

Thomas v. Cigna

Rather than distributing paper copies, an employer posted its Summary Plan Descriptions (SPDs) on its intranet. Among 

those was a life insurance plan description covering an employee for more than $200,000. The employee stopped working 

due to disability in 2004, and subsequently died in 2008. Her life insurance coverage lapsed in the meantime due to non-

payment of premiums. The insurance policy, however, included a “waiver-of-premium benefit” that would have allowed 

continued coverage by submitting proof within 12 months of becoming disabled. Her designated beneficiary argued that 

the employee failed to submit proof because she never received a copy of the SPD. Because the disabled employee could 

not access the intranet or the SPD in the 12-month period required for submission, the court concluded that the employer 

did not comply with DOL’s regulations governing electronic distribution. Those regulations stipulate that participants have 

effective access to electronic documents. The court also noted that, even if the employee had maintained access to the 

employer’s intranet, the employer still failed to notify her when the SPD was posted. 

Same-Sex Marriage Decision Creates Retirement Questions

Obergefell v. Hodges

The US Supreme Court’s decision legalizing same-sex marriage nationwide should help reduce administrative burdens 

for employers offering same-sex spousal benefits. However, whether state law tax treatment changes apply retroactively 

to January 1, 2015, or earlier may depend on each state’s actions. There are four major areas that potentially affect 

retirement plans:

1. Qualified Joint Survivor Annuities (QJSAs) and Qualified Preretirement Survivor Annuities (QPSAs) 

All ERISA plans must provide QJSA & QPSA or equivalent benefits to same-sex spouses.

2. Timing of death benefit payments 

Same-sex spouses must be able to defer payments of required minimum distributions until April 1 of the year 

following when the plan participant would have reached 70.5 years of age.

3. Qualified domestic relations orders (QDROs) 

ERISA plans may not prevent domestic relations orders from being a QDRO for same-sex spouses

4. Application of Code Section 415 limits to survivor benefits 

Typically, a spouse’s QJSA value is considered when adjusting defined benefit plan payments for Code Section 415(b) 

maximum limits. The same must be true for same-sex spouse’s survivor benefits.

Employers should review their plan’s definition of “spouse” and “marriage” in accordance with state or federal law to 

ensure it does not specifically exclude same-sex marriages. 
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Separate Investment and Record 
Keeping Decisions

Two Fee Cases Against Principal

Employees allege that Principal violated ERISA by charging 

“grossly excessive, hidden investment management and 

other fees” and engaging in “impermissible self-dealing 

transactions” in its oversight of its employees’ 401(k)

plan. All but one of the plan’s 24 investment options were 

managed by Principal, according to the suit. Employees 

allege this practice cost millions of dollars in excessive 

fees and losses. Principal is separately battling another 

excessive-fee suit filed in 2013 involving its target-date 

funds. The list of record keepers who have been sued for 

including proprietary funds in their own plans is becoming 

a who’s who and the lesson to be learned is clear: pick 

your record keeper based on merit and then pick your 

funds. Do not pick one because of the other. 

A First: Stock-Drop Suit Based on 
Inside Information

Jander v. IBM

In a class action suit, IBM employees said they lost 

millions of dollars from their 401(k) plan accounts because 

IBM stock was in the plan. The workers allege executives 

artificially inflated the stock value with misleading financial 

statements and false information about the health of its 

microelectronics division. When IBM finally “came clean” 

about its microelectronics business, including an alleged 

$700 million loss in 2013, the company had to write off 

$4.7 billion and suffered a nearly 20 percent loss in stock 

value. Because of this, the lawsuit claims IBM’s 401(k) 

plan fiduciaries breached their prudence and loyalty duties 

under ERISA. The proposed class numbers are nearly 

200,000. This is one of the first ERISA-based “stock-drop” 

suits to be predicated on inside information since the US 

Supreme Court changed the pleading requirements for 

these claims after the Dudenhoffer case. 

Troubles Mount for J.P. Morgan
After pleading guilty to antitrust violations, America’s 

biggest bank must now seek the DOL’s special permission 

to remain a qualified pension asset manager (QPAM) 

managing $8 trillion in the private pension market. 

J.P. Morgan needs to secure the waiver before it is 

sentenced in order to carry out key transactions for its 

pension clients. And it doesn’t end there. The Securities 

and Exchange Commission is investigating potential 

conflicts of interest in the bank’s wealth-management unit 

whose products include individual retirement accounts. 

The probe focuses on whether J.P. Morgan employees 

have put customer money into the bank’s own funds and 

other products because those options generate fees for 

J.P. Morgan rather than because they are the best choices 

for clients.

Pick your record keeper based on merit 

and then pick your funds. Do not pick 

one because of the other.
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Understand Insurance Contract Terms

Teets v. Great-West Life & Annuity Insurance Co.

A class action accuses Great-West of cheating retirement plan participants out of more than $350 million per year on 

annuity contracts. The complaint alleges that Great-West invested assets of 401(k) plans in guaranteed investment 

contracts where Great-West had unilateral authority to set interest rates anywhere above zero. Between 2006 and 2013, 

Great-West reduced the rate from 3.55 percent to 1.25 percent, creating, annually, an “enormous spread” of $351 million 

to $414 million between the amounts earned by the investments and the amounts Great-West ultimately paid. Great-West 

argued that, because the contracts had a guaranteed payout of more than zero percent, Great-West ultimately bore the 

risk of investment losses, qualifying the contracts as guaranteed benefit policies (GBPs). Although Great-West asserted 

that rates never fell below 1.25 percent, because a zero percent interest rate remained possible, the court found that the 

GBP exemption did not apply and allowed the lawsuit to proceed. Insurance products in retirement plans require special 

review of the specific terms and conditions buried in the contract. It is always advisable to have an expert help review and 

negotiate on behalf of the plan. 

10-year Pension Battle Ends in Favor of 
Boeing Employees

Society of Professional Engineering Employees v. Boeing

 A federal district court approved a $90 million settlement between Boeing 

and former employees claiming they were denied early retirement and 

promised retiree health benefits. This will put an end to a nearly ten-year 

battle involving two lawsuits between Boeing and a group of former 

employees represented by the labor union. According to the original 

complaint, employees claimed a facility’s sale to Spirit AeroSystems Inc. 

resulted in layoffs triggering retirement benefit clauses in the collective 

bargaining agreement. Key among these was the access to an early 

retirement benefit for any laid-off employee with 10 years of vested 

service who would be age 55 within six years of termination. As part of 

the sale, Spirit required all current Boeing employees at the facility to 

reapply for their jobs and offered employment only to some of the current 

employees. Boeing informed Union members that only employees who 

reapplied for employment and were not hired would qualify for the early 

retirement benefits. Any employees who failed to apply or who were 

offered employment by Spirit—whether they accepted or not—would not be 

considered laid off for the purposes of obtaining early retirement benefits.
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THE BEACON ,  YEAR-TO-DATE

IRS Provides Welcome Changes for Fixing Common Plan Errors—April 9, 2015

The IRS has long understood that the complexity of plan administration for employers can lead to mistakes. Rather 

than requiring employers to formally apply to the IRS for approval of the correction of these errors, the IRS created the 

Employee Plans Correction Resolution System (EPCRS).

Supreme Court Affirms the Duty to Monitor Plan Investment—May 26, 2015

The Supreme Court’s recent decision in Tibble v. Edison emphasizes ERISA’s duty to monitor plan investments. Relying 

heavily on the legal principal of trust law that requires a fiduciary to regularly review a trust’s investments and take action 

on those that are no longer prudent, the Court affirmed that ERISA fiduciaries must also continuously monitor their plan’s 

investments.

IRS May Get Tougher on Nonqualified Plans—July 6, 2015

With large amounts of money involved and often informal designs, nonqualified deferred compensation (NQDC) plans 

can be attractive targets for the IRS. And, hot on the heels of the DOL unveiling its commentary on qualified plan audit 

reviews, the IRS this month also updated decade-old guidelines for nonqualified plans.

http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Uploads/Blind_Site-NEW/Retirement/The_Beacon-IRS_Provides_Welcome_Changes-April_15.pdf
http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Uploads/Blind_Site-NEW/Retirement/The_Beacon-Supreme_Court_Affirms-052615.pdf
http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Uploads/Blind_Site-NEW/Retirement/The_Beacon-NQ_Plans_Qualify_for_Auditor_Oversight-June15.pdf
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RETIREMENT SERVICES GUIDANCE ,  YEAR-TO-DATE

Illinois Becomes First State to Enact Retirement Plan Mandate—January 12, 2015 

On January 4, Illinois enacted the nation’s first state mandate for private-sector employers to provide a retirement plan 

for employees. Senate Bill 2578 creates the Illinois Secure Choice Savings Program (the Program), requiring Illinois 

employers who do not currently offer a plan to auto enroll employees into an individual retirement account (IRA).

Plan Sponsors Get an Extension for Annual Participant Fee Disclosures—March 18, 2015

On March 18, 2015, the DOL announced it will allow retirement plan administrators a two-month extension period to 

provide the required annual participant-level fee disclosures.

President’s Budget Targets Retirement Plans—April 3, 2015

Over the last few years, the discussion about employee benefits in Washington has been almost exclusively centered 

on health reform, but for the most part, that battle has already been won and lost. The focus has now shifted toward 

retirement, focusing on employee readiness, access to plans, plan design, and most unfortunately, a perception of missed 

tax revenue.

IRS Says Plan Sponsor Must Document Hardship Distributions—April 17, 2015

Hardship distributions have become very common in retirement plans that wish to provide an avenue for participants to 

access their savings during the toughest of economic times. However, plan sponsors offering this option are on notice by 

the IRS: the duty to document is on you.

Deadline Relief for Plan Sponsors Affected by Weather Disasters—June 3, 2015

IRS and the Pension Benefit Guaranty Corporation (PBGC) are waiving certain penalties and extending certain deadlines 

for victims of the severe storms that began in May.

http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Uploads/Blind_Site-NEW/Retirement/Retirement_Guidance-Illinois_Becomes_First_State_To_Enact_Retirement_Plan_Mandate-011215.pdf
http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Uploads/Blind_Site-NEW/Retirement/Retirement_Guidance-Plan_Sponsors_Get_an_Extension-031815.pdf
http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Uploads/Blind_Site-NEW/Retirement/Retirement_Guidance-Presidents_Budget_Targets_Retirement_Plans-040315.pdf
http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Uploads/Blind_Site-NEW/Retirement/Retirement_Guidance-IRS_Says_Plan_Sponsor_Must_Document-041715.pdf
http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Uploads/Blind_Site-NEW/Retirement/Retirement_Guidance-Deadline_Relief_for_Plan_Sponsors_Affected_by_Weather-060315.pdf
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