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For years the absence of  an insured’s equity listing on a US public 
exchange meant an easy(er) night’s sleep for most public company D&O 
underwriters. The US class-action system, active plaintiff  bar regime 
and significant defense costs spend was unmatched in the European 
and global litigation environment. As a result, our international clients 
enjoyed discounts on premium and broadened coverage features such 
as unlimited reinstatements of  limits, widened corporate investigations 
cover, and limited exclusions in the corporate D&O policy. However, this 
trend is changing as European shareholders have increasing options in 
pursuing recoveries against corporations and their senior management. 
Further, those European companies that previously were unconcerned 
with US forum class-action regimes due to a low-level American 
Depository Receipt listing (ADRs) are now facing case law challenges that 
dramatically increase their financial and insured risk.

While the exact US-style shareholder class action is not in existence in 
Europe, creative plaintiff  attorneys have pursued similar mechanisms 
across the region. In the UK, a Group Litigation order mechanism exists, 
which is an opt-in model. In the Netherlands, the Dutch Civil Code 
allows for class actions, while in France there is another style of  group 
action mechanism. EU rules mean that shareholders can jurisdiction shop 
to take advantage of  the platform with the most potential claimants and 
preferential case law. 
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Litigation funding platforms have been a major catalyst 
in the widened prevalence of  what is now described as 
a European class action. Previously, the opt-in nature 
of  the litigation, as well as the “loser pays” approach, 
provided serious disincentives to prospective litigants. 
However, we now see litigation funding firms—or even 
publicly traded funds—and law firms with the war chests 
to fund these claims subsidising the litigation to pursue 
perceived corporate wrongdoing. Some reports state that 
in the UK alone, current litigation assets being funded 
are in excess of  GBP1.5 billion, but this is likely to be 
very conservative as much does not need to be publicly 
disclosed. Separately, shareholder groups are now easily 
formed, with some creating crowd funding platforms to 
pursue individual directors and officers. 

A recent AIG Europe white paper in this area contained 
some interesting facts. They examined 50 large 
shareholder claims between November 2008 and 2015. 
These would have been pulled from their portfolio of  
clients where the domiciles are in Europe, not the US. 
Even though these companies were not domiciled in the 
US, 40 percent of  the shareholder litigation was filed in 
the US courts. This might be as expected where there is 
a tried and tested legal system for shareholder recovery. 
However, this also means that 60 percent of  these large 
shareholder claims were brought outside the US, in 
countries previously thought almost immune to class 
action-style claims. Other high-frequency jurisdictions 
included the UK, Netherlands, France, and Germany. 

Historically, the impact of  the 2006 Morrison decision 
prevented many shareholders in the US pursuing 
recoveries in US courts for the loss in value of  their 
ADR shares. However, recent trends allow these 
claims to continue as some courts view these shares as 
“sponsored” or the trade activity was over the counter 

and occurred in-country. As a result, international D&O 
policies are responding to unexpected defense costs for 
shareholder litigation in the US. 

These ADR costs and European shareholder case loss 
trends are surprising some of  the non-US insurers, 
where premium rate has not historically been adequate 
considering the exposure. Some insurers have loss ratios 
well in excess of  100 percent for their public company 
D&O portfolio. Our continued recommendation is to 
partner with insurers who are global in their outlook, 
with proven experience in shareholder claims. Policy 
wordings should also be closely reviewed to ensure that 
claims mechanisms and triggers respond to all likely 
jurisdictional challenges and in-country process. We 
anticipate upwards pressure on rate in the primary and 
low excess layers and some shift in appetite for this 
class of  business over the short term. US companies 
with international operations would also benefit from 
prioritizing US insurer partners that also have the 
claims experience in these foreign jurisdictions as it is 
anticipated that this trend will only continue in economic 
cost and complexity. 

Recent high profile settlements and 
open cases include the following:

 � Tesco plc: Litigation funded UK style class action (open) 
with a USD 12m settlement in the US for the US ADR 
holders

 � Royal Bank of Scotland: Litigation funded UK collective 
investor actions (partially settled for GBP 800m)

 � Volkswagen: Litigation funded German action, Dutch 
collective action (seeking forum consent), and US 
Securities Suit for the over the counter ADR shares 
(open)

 � Fortis: A 2016 settlement for USD 1.3b in the Dutch 
courts, through a collective action regime


