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The Lockton Transactional Risks team keeps a close eye on 
any cases regarding warranty breaches and have outlined 
three recent cases below. Two recent cases showed Warranty 
and Indemnity insurance policies in action and we have also 
included The Hut Group Ltd vs Nobahar-Cookson & another 
to highlight to our clients an area of contention in regard to 
notification provisions and measure of damages.

The Hut Group Ltd vs Nobahar-Cookson & another [2014].

Background

The Hut Group purchased a company trading as MyProtein from 
the Defendants for a combination of cash and shares. Following 
the purchase the Hut Group claimed that the financial position 
of MyProtein was not as warranted by the Sellers and hence 
claimed damages for loss caused. The court ruled that the target’s 
Management Accounts did not represent the true financial position of 
the company and awarded the Buyer £4.3M of damages. 

Highlighted area of contention 

The Sellers countered the initial claim with a dispute over whether the 
Buyer had complied properly with the following notice provision in the SPA:

“The Sellers will not be liable for any Claim unless the Buyer serves 
notice of the Claim on the Sellers (specifying in reasonable detail the 
nature of the Claim and, so far as practicable, the amount claimed in 
respect of it) as soon as reasonably practicable and in any event within 
20 Business Days after becoming aware of the matter.” 

This dispute centred on two issues:

i. What was meant by “becoming aware of the matter”

ii. How much detail was required when bringing notice of a claim

In regard to the first point, the Buyer argued that by definition of the 
words “the matter” the 20 day period began when they became aware 
that there was a proper basis for bringing about a claim. The Sellers 
argued that the time began when the Buyer became aware of the 
underlying facts, which would be relied upon in regard to the claim.

The court determined that the 20 day period did not begin until the 
buyer was aware that there was a proper basis for a claim (rather 
than when the Buyer became aware of the underlying facts).

On the second point, the Sellers contested on how much detail the 
Buyers needed to bring about a claim. The case ROK Plc v Harrison 
Group Ltd [2011] was referred to which determined that the amount 
of information required to bring about a claim was relatively low. 
Furthermore if significant amounts of information were needed to 
bring rise to a claim, the judge determined that more thorough and 
explicit language should be used in the warranty.

In conclusion the judge determined that the Buyer had complied 
properly with the notice provisions and rejected this claim.

Sources:
http://www.20essexst.com/case/hut-group-ltd-v-nobahar-cookson-2014-ewhc-3842-qb
http://uk.practicallaw.com/D-028-7338?source=relatedcontent
http://www.macfarlanes.com/news-insights/publications/2014/warranty-claims-a-recent-case-
study.aspx
http://www.inhouselawyer.co.uk/index.php/commercial-disputes/10616-when-is-a-notice-of-
breach-of-warranty-good-enough
http://www.cms-cmck.com/Hubbard.FileSystem/files/Publication/b7df7cc8-65d7-4dec-9c21-a7d-
1cafa8ddd/Presentation/PublicationAttachment/05f093e3-dd4f-4540-a7c7-aac8b8d683cb/
CMS%20Legal%20Update%20-%20Spring%202015.pdf

Lockton Companies LLP is not a professional tax advisor, accountant nor legal 
adviser. The client should refer such matters on concepts put forward in this 
report to their adviser(s) for their opinion. 



Ageas (UK) Ltd v Kwik-Fit (GB) Ltd [2013]

Background

Ageas entered into an agreement to purchase the full share capital of 
Kwik-Fit Insurance Services for £215M. As part of the agreement, Ageas 
took out a Buy-Side Warranty and Indemnity Insurance policy to protect 
against breaches of warranty over a £5M cap. 

Following the sale Ageas, claimed that the Sellers had breached an 
accounts warranty which stated that the accounts were:

“prepared in accordance with GAAP, and give a true and fair view of 
the assets, liabilities and financial position of the company and its 
subsidiaries and do not materially misstate the assets of liabilities”

Ageas claimed a total loss for the breach of warranty of £17.6M.

Highlighted area of contention 

Whilst the insurance policy operated totally in tandem with the SPA the 
dispute went to court in regard to a key question of:

Should post completion events be taken into account when 
calculating the true value of the shares as at the date of 
completion or should this be ignored? Should the Target be 
valued with the benefit of hindsight?

AIG contested that the figure of £17.6M claimed by Ageas would 
overcompensate them as it failed to take account of subsequent events 
post acquisition. They therefore claimed that using hindsight damages 
should be limited to £8.7M.

The court reaffirmed Lion Nathan Ltd v C-C Bottlers Ltd [1996] 
stating that the measure of loss for breach of warranty in a share 
sale agreement is the difference between the value of the shares as 
warranted and the true value of the shares.

Popplewell J ruled that to assess the true value of the shares it was 
important to reaffirm the position taken in Bwllfa [1903] as applied 

in The Golden Victory [2007]. This case stated that when assessing 
damages for breach of contract, in an appropriate case, when assessing 
a valuation as at a specific date (here the date of completion) the 
valuation can be arrived at with the benefit of hindsight.

The court ruled that AIG had failed to establish that an award of 
£17.6M would provide Ageas with an excess payment and hence the 
AIG Buy-Side Insurance paid out £12.5M.

Asahi Holdings (Australia) Pty Ltd vs Pacific Equity Partners 
Ltd (No 2) 

Independent Liquor (NZ) Limited was the nominated purchaser for 
Asahi Holdings (Australia) Pty Ltd (Asahi) of shares in Flavoured 
Beverages Group Holdings Limited In accordance with the share 
sale agreement, Asahi took out policies of Warranty and Indemnity 
Insurance, which covered the Buyer and Asahi for any loss arising 
from breaches of the warranties given to them by the sellers under the 
agreement up to a limit of $150M.

Following the purchase Asahi found that the Sellers had misrepresented 
the last 12 months normalised EBITDA and hence claimed a breach 
of multiple accounts warranties. Asashi highlighted 29 adjustments 
necessary to reflect the companies true EBITDA position.

Three Warranty and Indemnity Insurers paid out $138M in the 
settlement with the original Sellers making up the difference.

Sources:
http://www.shoosmiths.co.uk/client-resources/legal-updates/hindsight-used-as-
sessing-losses-breach-warranty-claim-7946.aspx
http://www.burges-salmon.com/sectors/financial_services/insurance/publica-
tions/ageas_v_kwikfit_warranty_indemnity_insurance_in_action.pdf
http://www.brickcourt.co.uk/news/detail/high-court-clarifies-the-application-
of-the-date-of-breach-rule-to-warranty-claims-arising-under-a-share-purchase-
agreement
http://uk.practicallaw.com/D-026-6278?source=relatedcontent
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