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DUSTING OFF DC ANNUITY CONVERSATIONS

The Department of Labor (DOL) attempted to remove a major 

obstacle to adding annuities to defined contribution plans with the 

recent release of Field Assistance Bulletin 2015-02. The “FAB,” as the 

bulletin is called, explains requirements for selection and ongoing 

monitoring of annuities in retirement plans. It failed, however, to 

provide insight into the larger challenge for retirement plan sponsors, 

how to review an annuity insurers’ financials. 

The Importance of Annuities
A guaranteed source of lifetime income has long been the selling point for 

defined benefit plans. To provide that guarantee, DB plan sponsors use a 

variety of products and investment strategies including insured annuity products designed to protect against market volatility 

and address increased longevity. With the decline of DB plans in favor of DC plans, participants are losing access to guaranteed 

lifetime income. This loss is even more pronounced after the economic downturn of 2008 struck a blow to retirement aged 

participants’ account balances. Many now face the stark reality of outliving their savings and want a predictable income stream 

and reassurance that it will last through retirement. If certainty is what DC participants want, then why not offer annuities?

DOL Clarifies Fiduciary Duty
With the FAB, the DOL clarifies that “selection and monitoring of an annuity provider is judged based on the information 

available at the time of the selection, and at each periodic review, and not in light of subsequent events.” A fiduciary does 

not, therefore, have to review the prudence of retaining an annuity provider each time a participant or beneficiary elects an 

annuity as a distribution option. Instead the review must be conducted when facts and circumstances warrant. For example, 

the DOL suggested review when red flag events occur, such as a downgrading by a major insurance rating service or news of 

complaints about a pattern of untimely payments. 

In addition, the FAB states that a plan fiduciary’s monitoring obligation (limited to an immediate annuity or a Qualified 

Longevity Annuity Contract) ends when the fiduciary replaces the current plan annuity provider with a new one. If a fiduciary 

selects the annuity provider properly under the Safe Harbor and then later replaces it, the duty to monitor the initial provider 

ends on the date of the replacement. 

While fiduciaries may find the guidance in 

the FAB is helpful and eases concerns over 

long-term monitoring, the DOL did not 

truly clear the path to annuitization.
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Finally, the DOL clarified that the statute of limitations 

for breach of fiduciary duty in selecting and monitoring 

annuity providers is six years from the date that plan 

assets were used to purchase the annuity contract. 

The Road Still Has Bumps
While fiduciaries may find the guidance in the FAB is 

helpful and eases concerns over long term monitoring, the 

DOL did not truly clear the path to annuitization. The FAB 

failed to address the biggest hurdle, the initial financial 

analysis of the provider. Most fiduciaries do not have the 

expertise to determine whether a provider is financially 

able to make all future payments under the annuity 

contract. The difficulty of determining this and the risk of 

a wrong step have been major obstacles to widespread 

adoption of annuity options. 

Next Steps
Until the DOL fully explains how to determine a provider’s 

financial solvency, annuities will be a hard sell. A potential 

solution seemingly already exists: State insurance 

regulators have strict rules for monitoring solvency and 

insurance company conduct to ascertain whether suitable 

annuity products are being offered to consumers. And, 

in addition to robust consumer protection and education 

standards for annuity providers, states also have extensive 

enforcement authority to examine companies, revoke 

producer and company licenses, and collect and analyze 

industry data. This puts state regulators in the best 

position to identify market issues and take appropriate 

regulatory action. The DOL could easily issue guidance 

allowing fiduciaries to rely on a state’s approval of an 

annuity provider rather than requiring independent 

reviews.  Until then, however, if you have any questions, 

please contact your Lockton Retirement Services team. 

Fiduciary Rules Didn’t Make it Easy

The DOL’s Safe Harbor rule requires a 
plan’s fiduciary to conduct a five-part 
analysis when selecting an annuity 
provider:

1. An objective, thorough, and analytical search 

for appropriate provider candidates. 
 

2. Sufficient information to assess the provider’s 

ability to make all future payments under the 

annuity contract. 
 

3. Consideration of the cost (including fees and 

commissions) of the annuity contract relative 

to the benefits and services provided. 
 

4. Appropriately drawn conclusions that, at the 

time of the selection, the chosen provider 

can make all future payments under the 

annuity contract and the expenses are 

reasonable. 
 

5. Consultation with appropriate experts, if 

necessary.

A fiduciary must then periodically review annuity 

providers and their contracts, including the costs and 

the financial ability to make future payments. 


