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Depositions 101

I t arrives innocently enough in the mail. 
“IT” is a deposition subpoena, inform-
ing you that you are required to appear 

and testify as a witness in a foodborne illness 
lawsuit. You vaguely remember the series of 
restaurant inspections you conducted during 
the investigation but the outbreak occurred 
nearly two years ago. Why are you being de-
posed and what does that mean? 

Depositions are conducted under Rule 30 
of the Federal Rules of Civil Procedure in 
civil litigation cases as part of the discovery 
process. The purpose is to give attorneys the 
opportunity to gather facts about a case be-
fore trial. The deponent, i.e., the person be-
ing questioned, might be the plaintiff (person 

filing suit) or the defendant (person being 
sued or charged with a crime). Experts or 
witnesses to an event might also be deposed. 
You would most likely find yourself being de-
posed as a “witness.”

What Is a Deposition?
A deposition is part of the process of assem-
bling evidence before trial in a lawsuit. It 
is called by an attorney for one of the par-
ties to a lawsuit and takes place away from 
the courtroom. There are several reasons to 
depose you as a witness. A deposition al-
lows attorneys to evaluate how you will do 
as a trial witness and establishes what your 
testimony will be. Everything you say while 

being deposed is transcribed and serves as a 
reference if you forget or alter your answer 
at trial. In a deposition, attorneys can ask for 
your opinion or for secondhand information 
(hearsay). These are not usually allowed in 
trial. In short, the deposition process serves 
many functions that help determine how and 
if litigation will proceed.

Preparing for Your Deposition
Your agency attorney should meet with you 
well in advance of the deposition. The two of 
you should review any documents or photo-
graphs you have been asked to provide. He/she 
should tell you what to expect during the de-
position and provide guidance on how to an-
swer questions properly. Your agency attorney 
should accompany you to your deposition. 

At the Deposition
A court reporter will be present to record 
attorney questions and your answers. Ad-
vanced notice must be given if your deposi-
tion is going to be videotaped. Prior to the 
start of the deposition, the court reporter 
will administer an oath under which you 
agree to tell the truth. Failure to tell the 
truth constitutes perjury. In general, you 
are required to answer each question asked. 
The objections that may be asserted by your 
agency attorney are to questions that may 
violate an attorney-client privilege or the 
work product doctrine.

The examining attorney who called the de-
position will start by asking you to provide 
your name and background information. He/
she will explain the procedures for conduct-
ing the deposition. When questioning begins, 
listen to the entire question. If you did not 
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hear the question or do not understand it, 
say so. Think about the question and answer 
carefully before responding. Take as much 
time as you need to formulate your answer. 
If you are being asked to answer “yes” or 
“no,” do not elaborate further. In fact, never 
provide more information than what is being 
asked. Do not guess at any answer. It is per-
fectly acceptable to say you do not know the 
answer or that you have forgotten. You have 
the right to confer with your attorney in pri-
vate at any time during the deposition. If you 
need to take a break, ask for one. 

Attorneys use recognized strategies to 
gather information during a deposition. At 
the onset they want to put you at ease so that 
you will answer freely. They may start with 
broad questions before tackling the more dif-
ficult ones. An astute attorney will guide you 
reasonably through your testimony to obtain 
the information sought. Unfortunately, you 
may find yourself in a different situation. The 
examining attorney may ask you a rapid set 
of questions, leaving you little time to think 

through your response. Another common 
strategy is to ask leading questions to arrive 
at desired answers. You may find yourself an-
swering the same question asked slightly dif-
ferently multiple times. In all cases, stay calm 
and do not argue. 

After the examining attorney has finished 
asking questions, attorneys for other parties 
are allowed to ask follow-up questions or 
seek clarification. None of them is allowed 
to conduct a lengthy interrogation, however. 
The attorneys may spend a few minutes re-
viewing their notes before officially ending 
the deposition. As you leave, remain profes-
sional and do not discuss the case further, 
even informally. 

After the Deposition
After the deposition is over, the court report-
er will prepare the transcript of the questions 
and answers and all parties will receive cop-
ies. You will have the opportunity to review 
the transcript and make grammatical or spell-
ing corrections if necessary. This transcript 

may be filed with the court and become pub-
licly available.

Depositions are invaluable tools in the 
litigation process. Sometimes enough infor-
mation is gathered that attorneys can predict 
the outcome of a prospective trial, propelling 
them towards settlement and avoiding an ex-
pensive trial. Depositions are not meant to be 
scary or intimidating. The experience will be 
less daunting if you understand the process 
and prepare in advance. 

Disclaimer: Legal Briefs is published for in-
formation purposes only; none of the infor-
mation is intended to be, nor is, formal legal 
advice. NEHA and the Journal of Environmen-
tal Health are not liable or responsible for ac-
tions taken on the basis of the information 
contained in these columns.
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