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INTRODUCTION
THE NEED FOR AIDS LEGAL SERVICES

150,000 Americans have been diagnosed with AiDS, and nearly one hundred thousand have died.
million Americans with antibodies to the human immunodeficiency virus (HiV), at least

Of the remaining 1.5
half and possibly all

will eventually develop

a

full AiDS diagnosis.

The AiDS epidemic has already decimated places like San Francisco. Nearly 10,000 San Franciscans
have been diagnosed with AIDS--more than the number of San Franciscans who died in the 1906

earthquake. World War I, World War II, Korea, and Vietnam combined, in another several years, one in
every hundred San Francisco residents will be alive with fully diagnosed AiDS.

Unfortunately, we have tended to think of AiDS only in terms of medical treatment and prevention-that AiDS is taxing our health care system beyond its ability to deliver. But AiDS is also creating a legal care
crisis of immense proportions. Those one-and-a-haif million Americans who are facing AIDS are unable to
find free and low-cost legal aid. This comes at a time when they are most in need-when they have lost
their job or insurance, when they are denied government entitlements, or when they need a will.
People with HiV infection only reluctantly seek legal counsel because they have nowhere else to go.
Many dislike the legal system and distrust lawyers. Nevertheless, people with AIDS, physically weak and
financially vulnerable, need an attorney to sort through seemingly irreconcilable conflicts. Sometimes it is
to compel an insurance company to abide by its contractual obligations and
pay for critical treatments.
Other times it is to force an irresponsible landlord to turn on the heat or to stop a creditor from continuing
heavy-handed collection tactics. Without the assistance an AiDS legal service volunteer, many people with
HIV infection would not be able to resolve many of the problems they face.

Unfortunately, in vast areas of the state without any organized AIDS legal
with AiDS and symptomatic HiV infection simply have no one to call, or
they call
who is concerned about AiDS. But this one attorney-no matter how
free and low-cost legal assistance alone. AIDS is an epidemic whose

services, most persons
the "one" local attorney
committ^-cannot indefinitely provide
swelling numbers are already

overwhelming

many

communities' limited legal resources.

The goal of the AIDSLaw 1990 conference and this manual is to empower attorneys, law office
administrators, AiDS service organizations, volunteer legal services programs, minority bar associations, and
legal aid offices to respond to the critical and special legal needs of persons with AiDS and HiV infection.
The second edition of AIDSLaw: A Manual on Providing Legal Services to Persons with HIV Infection
offers comprehensive materials for the legal practitioner. The manual covers substantive areas of law where
persons with HiV infection most frequently require legal assistance.
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For additional information

or

help

on a

specific problem, contact the AIDS legal service closest to

you:

CALIFORNIA
STATE AIDS LEGAL SERVICES ASSOCIATION
FRESNO AND CENTRAL VALLEY
Central Valley AIDS Team
606 East Belmont

Fresno, OA 93701
(209) 264-2437

San

(SALSA)

Diego AIDS Project Legal Clinic

3777 4th Avenue

San

Diego, CA 92103
(619) 543-0300

SAN FRANCISCO BAY AREA
AIDS Legal Referral Panel
114 Sansome Street, Suite 1103
San Francisco, CA 94104

LOS ANGELES

Hospice/AIDS Project
Los Angeles County Bar
P.O. Box 55020
Los Angeles, CA 90055

(415) 291-5454

(213) 622-8840
LA

Gay & Lesbian Community Services Center
1213 North Highland Avenue
Los Angeles, CA 90038
(213) 464-7400

SAN JOAQUIN
San Joaquin AIDS
4410 N.

Foundation
Pershing Avenue, CS

Stockton, CA 95207
(209) 476-8533

ORANGE COUNTY
AIDS Legal Panel

SANTA CLARA COUNTY
AIDS Legal Services

c/o Duran & Loquvam

480 North 1st

709 South Anaheim Boulevard

San Jose, CA 95112

Anaheim, CA 92805
(714) 533-9399

(408) 293-3135

RIVERSIDE COUNTY
Desert AIDS Project Legal
750 South Veiia Road
Palm Springs, CA 92264

Services

Street, Suite 214

SANTA CRUZ
AIDS Legal Panel
Santa Cruz AIDS Project
1606

Soquel Avenue

Santa Cruz, CA 95062

(619) 323-2118

(408) 427-3900

SACRAMENTO AND NORTHERN CALIFORNIA
Sacramento AIDS Legal Referral Panel

SOLANO
Solano County

Voluntaiy
Legal Services Program of Northern
California
515 12th Street

Sacramento, CA 95814
800-468-8890
916-444-6760

SAN DIEGO
AIDS Legal Services Project
1305 Seventh Avenue, Suite 100
San Diego, CA 92101

(619) 238-8100

AIDS Legal Services Project
c/o Solano County Legal Assistance
930 Marin Street

Vaiiejo, CA 94590
(707) 643-0054
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Legal Services Department
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129 West 20th Street
New
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(212) 337-3504
Contact: David Hansell, Legal Services

Administrator

Director

Synopsis. The AIDS Legal Referral
Panel, serving Persons with AIDS and
ARC, handled 1345 cases in calendar
year 1987 and 1313 cases during the
first nine months of calendar year 1988.

paid

A

staff

Svnopsis. The Legal Services

program

of the Gay Men's Health Crisis, serving
clients with AIDS and ARC, received
1625 referrals and served 743 clients for
FY 1988 (7/1/87-6/30/88).
A paid staff
of 3 attorneys and 3 administrative

(administrator,

administrative assistant, and minority
outreach project director) coordinate
325 volunteer attorneys who offer

personnel,

as well as 280 volunteer
offer legal services in the
following areas: wills and powers of
attorney;
insurance;
landlord-tenant;
debtor-creditor;
discrimination;
and
immigration.
All services are free
regardless of need, with the exception
of a means test for the wills/powers of
attorney program (clients must have

attorneys,

comprehensive services in all major
areas of law.
Attomey consultation and
a
package of basic testamentary
documents are free irrespective of the
client's ability to pay.
Although the
Panel provides other services based on
the client's ability to pay, over 70% of
Panel clients are indigent and do not
pay. Funding of the legal service's CY
1989 $125,000 projected budget comes
entirely from private sources, primarily
community foundations, the United
Way,
law firm solicitations,
and

either

an

annual

income

of less than

$25,000 or assets of less than $5,000).
Funding of the program's $225,0()0
budget (7/1/88-6/30/89) comes from
both New York State (50%) and private
sources

(50%)

individual donations.
>,

-

Historv. The Gay Men's Health Crisis,
Inc. (GMHC) has served over 6,800
AIDS and ARC clients since its founding
in 1981. As the oldest and largest AIDS
service
organization in the world,
GMHC
provides a wide range of
services:
social
support,
financial

Historv.
Discussions
for the
creation of an AIDS legal service began
in August 1982, with a first grant

proposal and office operations starting
in January 1983. A project of Bay Area
Lawyers for Individual Freedom (BALIF)
National
Educational
for
Individual
Rights

and
the
Foundation

advocacy, legal representation, medical
information, recreational activities, and
others.
The
agency
undertakes
educational activities to promote safer
sex practices for those at risk, and to
encourage
greater understanding of
AIDS issues among the public at large.
In addition, GMHC advocates on a
range of policy issues affecting the lives
of people with AIDS, such as improving
the quality and availability of health
care, increasing funding for research,
care and education, and protecting the
civil rights of seropositive Americans.

(NEFIR), the AIDS Legal Referral Panel
is the oldest and largest AIDS legal
service in the world.
From

coordinated

1983 to 1985 volunteers
the Panel's thirty active

attorneys despite a
caseload.
Finally,

fundraising

effort,

steadily increasing
after a successful
the AIDS Legal

Referral
Panel
hired
a
parttime
administrator in December 1985.
The
Panel in early 1986 developed a more
formal relationship with the Volunteer

Legal

Services

of the Bar

Program

Association

of

(VLSP/BASF)

which

San

Francisco

offered

vital

,

Administration

Whitman-Walker Clinic

Los

Legal Services Project

Barristers Hospice/AIDS
617 South Olive Street

1407 S Street NW

Washington, D.C. 20009
(202) 797-3500
Contact: Ruth
Director

Eisenberg, Legal Services

Synopsis.
The Legal Services
Project
of Whitman-Walker Clinic,
serving Persons with AIDS, ARC, and
HIV infection, handled 600 cases for FY
1988 (10/1/87-9/30/88).
A paid staff
(legal director, entitlements attorney,
part-time law clerk
and full-time
secretary/administrative assistant) join 70
volunteer attorneys and 20 entitlements
volunteers to offer legal services in the
following areas: wills/powers Of
attorney;
government
entitlements;
discrimination;
insurance;
debtor/creditor; and child guardianships.
All services are free, with the exception
of a means test for the wills/powers of
attorney program (clients must have
incomes of less than $25,000). Funding
of the legal program's $100,000 FY1989
(10/1/88-9/30/89) budget comes from a
District

of

contract

(29%)

Columbia

History.

private

range

The

Whitman-Walker

Whitman-Walker offers a wide
a gay and lesbian

of programs:

hotline, gay men's venereal disease
clinic, peer counseling, lesbian resource
and counseling center, alcohol and

substance

abuse

early 1983, AIDS

services,

Los Angeles, California 90014
(213) 622-8840
Contact: Lois Davis, Project Coordinator

Svnopsis.

The Los Angeles County
Hospice/AIDS

Bar Association Barristers'

Project, serving clients with AIDS, ARC

and. other terminal illnesses, will have
handled 800 cases by the end of 1988.
A half-time paid coordinator administers
a
panel or 180 volunteer attorneys,

paralegal and legal secretaries

to assist

70 clients each month. The
Project offers legal assistance in all areas
of law except criminal defense. Services
an

average

are

free

for

clients

whose

monthly

incomes are less than $1100 and whose
total savings
are
less than $2800.

Funding of the Project's $40,000 budget
comes from the Los
Angeles County Bar

Foundation and the State Bar's Interest
on

Lawyers' Trust Accounts (lOLTA).

sources

Clinic has served over tens of thousands
of patients since its operations
began in
1973. As one of the oldest and largest
lesbian and gay health clinics in the

world,

Angeles County Bar Association
Project

government

and

(71%).
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and, since

services.
WhitmanWalker has a full-time staff of 60
people
and approximately 1700 volunteers in
25 different categories.
The Clinic's AIDS program is the

primary provider of AIDS services in the
Washington, D.C., metropolitan area. Its
projects include: home care, buddies,
therapy, support groups, legal services,
direct
financial
assistance,
public
education and prevention. HIV antibodv
testing, and AIDS medical evaluation.

History. The Los Angeles County Bar
Barristers'
Hospice/AIDS
Project has served 1100 clients with
Association

AIDS and ARC since its

July

1986.

Barristers
assistance

establishment in
Joined to an existing
program that offered free
on

probate

matters

to

financially eligible hospice patients, the
AIDS service handled more cases
during
its first two months than the
hospice
service
had handled

over

the previous

year.

The 50 year old Los Angeles
County
Association, one of the oldest and
largest local bar associations in the
Bar

country, sponsors

a wide variety of legal
including a criminal defense
project; legal services for the elderly; a

programs,

domestic

violence project;
and an
immigration assistance program.
The
Los Angeles
County Bar also runs a
Lawyer Referral Program.
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malpractice insurance coverage as well
as
experience in attorney recruitment
and training.
Over a third of the 325
active Panel attorneys originate through
the Volunteer Legal Services Program.
The Panel's three fulltime staff
(administrator, administrative assistant,
and minority outreach project director)
are

responsible for client intake and
attorney
recruitment
and
and program administration.

referral,
training,

administrator
reports
to
a
management
committee
of twelve
attorneys.
Several members of the
management committee, in turn, report

The

to

the

governing

bodies of BALIF,

NEFIR, and VLSP/BASF respectively.
Legal

Services.

The Legal Services
at GMHC originated in 1983
through the volunteer services of the
Bar Association for Human Rights of
program

Greater New York (BAHR-GNY), the
city's lesbian and gay bar association.
The program hired its first staff attorney
in 1984. At present, the
Department of
Legal Services has a staff of six,
including three attorneys and three
administrative personnel. The Director
of Legal Services reports directly to the
Deputy
Executive
Director
for
Operations.

Budget. The AIDS Legal Referral
projected budget for CY 1989 is
$125,000, including United Way funds
for a people of color special outreach
project.
All funds derive from
community
foundations,
law firm
solicitations,
BALIF
membership
contributions, individual donations and
a
bequest.
In 1987 approximately
$2,0(X) originates from attorneys who

Panel's

collected

fees

for

services

to

non-

The Panel does not receive

public

indigent clients.

funding,

either

from

local

or

state

by both
houses of the California legislature in
1988,
the
Governor
vetoed
appropriations for legal services for
indigent persons with AIDS and ARC.

governments.

Despite

passage

Budget. The Gay Men's Health Crisis
has an annual budget of ten million
dollars.
75% of GMHC's ten million
dollar
budget comes from private

with the remaining 25% from
city governmental sources.
Funding of the Legal Services program's
$225,000 budget (FY 7/1/88-6/30/89)
comes from New York State (50%) and
private sources (50%).

sources,
state

and

Administration

T.e.gal Services. Part of the AIDS
Support Services program, the Legal

has a staff of four: a
staff attorney who
specializes in government entitlements,
a
part-time clerk, and a full-time
secretary/administrative assistant. The
legal director reports to the director of
Services program
legal director, a

AIDS
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Legal Services.

Administered by the
Lawyer Referral and
Information
Service
(LRIS),
the
Hospice/AIDS Project has one half-time
staff person, the project coordinator.
The project coordinator reports to the
Directing Attorney.
Bar Association's

Supports Services.

Budget.
The Legal Services
Project budget for FY 1989 (10/1/889/30/89) is $100,000, excluding general
and administrative costs (e.g.,
space,
gas, and electricity).
The District of
Columbia government provides $29,000

Budget. The annual $40,000 budget
Hospice/AIDS Project is funded
through grants from the State Bar's

entitlements
attorney position, with the remainder of
the budget from the general operating

salary,

for

the

government

funds of the Whitman-Walker Clinic.
Whitman-Walker's total FY 1989 budget
is $3,500,000, of which 40% comes from

public funds (contracts with D.C.,
Virginia
and
Montgomery
County
governments) and 60% comes from
private sources.

of the

Interest on Lawyers' Trust Accounts
(lOLTA) and the Los Angeles County

Bar Foundation.

The budget includes
rent, and volunteer attorney
recruitment and training expenses.
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Volunteers.

325

volunteer

law students and notaries
provide direct legal services for the
projected 1800 cases in CY 1988.
Initially most volunteer attorneys came
attorneys,

from small law practices and were
members of BALIF, the lesbian and
gay
bar association.
With VLSP/BASF's

assistance, however, the Panel more
recently enlisted the support of pro
bono departments of major law firms.

Training. The AIDS Legal Referral
half hour
training course for new attorneys every
Panel offers

a

three months.
covers
Panel

two

and

one

The

introductory session
administration, medical
information, and will drafting.
A
videotape is available for attorneys
unable to attend the training.
Besides the required introductory

session, the Panel also provides training

discrimination,
benefits, and
bankruptcy. The Panel annually offers a
day-long retreat for volunteers who
in

employment

insurance,

govemment

need emotional support.

Finally, the Panel waives its
training requirement for attorneys with
special knowledge and experience in a
covered

subject matter.

Volunteers.

The

relies

prograrn

Legal
heavily

Services
the

on

voluntarism of 280 attorneys to
provide
its extensive range of
legal services.
While not all are actively involved with

the

program

at

any

one

time,

the

volunteer attorneys bring expertise in
different substantive areas of law that

help the Legal
Services

Department respond to clients'
legal problems.
Initially
most
volunteers
were
members of BAHR-GNY, many of whom
were
solo practitioners or associated
with small firms.
More recently pro
bono programs of several
major law
firms assist in the delivery of services.
Training.
attend

a

All

volunteer

attorneys

three-hour training on GMHC's

legal services and the wills/powers of
attorney program. Volunteer attorneys
may

also participate in GMHC's general

volunteer training, an intensive threeday
program
that covers basic
information on AIDS, the agency's

services,

and an emotional
for volunteers.

component

support

Administration

Volunteers.

Project

uses

The Legal Services
70 volunteer attorneys and

entitlement volunteers.
Although
volunteer attomeys initially were
from solo practices or small law offices,
several pro bono departments of
major
law firms now assist in the delivery of
20

most

services.

Training.
Whitman-Walker
employs several different approaches in
training its volunteer attomeys. First, an
attorney may attend the Clinic's general
training program held quarterly.
In
addition to basic information on AIDS,
this weekend training also covers the

Volunteers.
The
Hospice/AIDS
Project uses 180 volunteer attorneys,
paralegals and legal secretaries to assist
an
average 70 clients each month.
Attomeys come from solo practices,
small
law
offices, and pro bono
departments of major law firms. The
Project recmits volunteers through a
campaign of articles and advertisements
in various publications.

Training. The Project has held four

three-hour training seminars since 1986,
each session focusing on the following

special
clients:

legal needs of terminally ill
simple wills, durable powers of

attorney,

benefits,

agency's

issues.

various

volunteer
manual.

services, entitlements, and
legal topics.
Second, the Clinic offers a oneday training session for members of the
District of Columbia Bar through the

D.C.
Bar's Office of Public Service
Activities. After the Bar training, a

volunteer attorney receives

malpractice

insurance in return for handling two
matters for the Whitman-Walker Clinic.

Third, two large firms provide
their own training classes for attorneys
who volunteer for the Clinic's legal
clinic. Finally, Whitman-Walker's Legal
Services
Project waives its training
requirement
for attorneys
with
knowledge and experience in a covered
subject matter.
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insurance,

government

housing and employment
The Project provides each
with a 300 page training
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Malpractice

Under
and its own
liability insurance, both
policies
obtained through the National Legal Aid
and Defenders Association, the AIDS
Legal Referral Panel offers malpractice
insurance to attorneys and notaries
without cost. All attorneys who accept
criminal cases from the Panel, however,
must
provide their own malpractice
VLSP/BASF's

insurance.

In.surance.

coverage

The

Panel

Malpractice In.surance.
Services Department offers
insurance
coverage
to

The Legal
malpractice
volunteer

Like other
legal services programs, GMHC
has obtained its liability policy from the
National
Legal Aid and Defenders
attorneys on GMHC cases.

AIDS

Association.

also maintains

separate coverage for administrative staff
under

a

general BALIF policy.

Clients.

The AIDS Legal Referral
provides free and low cost legal
assistance to persons with AIDS or ARC,

Panel
or

those who have been discriminated

on a suspicion of having AIDS.
Because of its escalating caseload, the
Panel does not serve persons with

against

asymptomatic HIV infection. Although
primarily serves the seven Bay
Area counties, the San Francisco-based
the Panel

Panel has assisted the formation of AIDS

legal services in
California, such

as

Sacramento and San

Jose.

other
Los

of
Angeles,

parts

Clients.
The
Legal
Services
Department, like the GMHC generally,
serves
New York City residents who
have a diagnosis of
AIDS and ARC.
Because of a spiralling caseload, the
legal program does not serve HIVseropositive clients except on an
important AIDS-related matter where no
other legal support is available.
During FY 1988 (7/1/87-6/30/88) the
Legal Services Department received 1625
referrals and provided services to 743
clients, an 11% increase over the
previous year.

The Panel handled 1345 cases in
calendar year 1987 and 1313 during the
first nine months of calendar year 1988.

Referrals.
The Panel receives
client referrals from the San Francisco

Foundation, Shanti, East Bay AIDS
Project, Hospice, and other AIDS
services, as well as area hospitals,
physicians, home health care agencies,
AIDS

clinics.
Staff and
volunteer
attorneys average one in-service training
a
week
for
hospital, clinic and
and

organization
referrals.

staff

who

make

the

Referrals.
The
Legal
Services
Department receives referrals from other
GMHC departments after a formal client
intake.
Legal services also receives
referrals from groups outside the agency
(e.g., social workers, community-based
AIDS
organizations, gay community
groups, medical practitioners, and other
legal services programs).

Administration

Malpractice Insurance.

The Free
(DC 6-

Clinic Assistance Program Act

198)

provides

without
cost
volunteers.

malpractice insurance
paid staff and

to
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Malpractice.
The Barristers
Hospice/AIDS Project provides
malpractice insurance without cost to
paid staff and volunteers through the
National
Legal Aid and Defenders
Association.

Clients. The Legal Services Project
provides direct legal services to anyone
who has AIDS, ARC or asymptomatic
HIV infection in the Washington, D.C.
metropolitan area (includes surrounding
Maryland
and
Virginia
counties).
During CY1987 the Legal Services
Project handled 600 cases.

Referrals.

The Legal Services
referrals from other
Clinic
programs
and from sources
outside the agency (e.g., social workers,
hospitals, physicians, and community
service organizations).

Project

receives

Clients.
The Hospice/AIDS Project
provides legal services to Los Angeles
County residents with AIDS, AIDSRelated Complex or another terminal
illness. During calendar year 1988 the
Project projects it will have helped 800
clients.

Referrals.

Most

County Bar Project

referrals

come

to

the

from agencies

that assist persons with AIDS and
ARC

including the AIDS Project of Los
Angeles, the Minority AIDS Project, the
Women's AIDS Project and
Project
Ahead, as well as the Legal Aid
Foundation of Los Angeles, the Los
Angeles City Attomey's Office, local
hospitals and health care providers.
The Hospice/AIDS
Project's staff and
volunteer attorneys routinely
provide inservice training to the
hospital staff who

make the referrals.
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Service Areas.
The AIDS Legal
Referral Panel offers full services in the

following
durable

areas:
simple
powers
of

wills

and

attorney;

debtor/creditor

(including bankruptcy);
corporations;
criminal;
employment
discrimination; estate planning; family
(including custody and guardianship);
government
benefits (reconsideration
and administrative hearing levels only);
immigration; insurance; landlord-tenant;
medical malpractice; military; patient
confidentiality; probate; real estate; tax;
tort; and workers' compensation.

GMHC's Legal Services
offers services in the following

Service Areas.

program
areas:

insurance,
landlord-tenant,
(not
bankruptcy),

debtor-creditor

discrimination,

immigration,

and wills

and powers of attorney. Staffed by
volunteer attorneys,
the Department
offers a wills/powers of attorney clinic
four evenings a week.
A GMHC

will also visit the home or
of a nonambulatory client
in
prepare the necessary
testamentary documents.
The Legal
Department does not provide direct
services in the areas of probate and
attorney

hospital

room
order to

criminal law.

Fees.
The
initial
attorney
consultation
and basic testamentary
documents are free to persons with
AIDS and ARC irrespective of the clients'

ability to
other

pay.
services

Although the Panel offers
based

on

the

clients'

ability to pay, over 70% of Panel clients
have applied for, or are receiving, social
security, disability, or general assistance.
Therefore,
the
Panel serves
an
overwhelmingly indigent clientele who
are not otherwise able to afford legal

All services are free regardless
need, with the exception of a means
test for the
wills/powers of attorney
program.
That program only serves
Fees.

of

clients with an annual income of less
than $25,000 or assets of less than

$5000.

counsel.
The Future.

Over the next several

months, the AIDS Legal Referral Panel
plans to: 1) recruit and train attorneys
and
other professionals
in chronic
volunteer shortage areas, especially in
entitlements; 2) implement a second
generation casetracking system; 3) assist
the creation of AIDS legal programs in
underserved areas; and 4) start a weekly
wills

clinic

Hospital.

at

San

Francisco

General

The Future.
To meet changing
demands of its clients, GMHC's Legal

Services program

anticipates it will: 1)
expand its services in such areas as
bankruptcy, custody and guardianship,
and litigation; 2) develop communitybased AIDS legal services in boroughs
outside
Manhattan; 3) increase its
outreach efforts to non-gay communities
of color; 4) participate more hilly on the

agency's policy agenda; and 5) improve
its computerized casetracking.

Administration

Service
Area.s.
WhitmanWalker's Legal Project offers services in
the following areas: basic testamentary

documents

(e.g., simple wills, durable
of attorney,
medical
declarations,
and
declarations
on
disposition of remains); government
entitlements; discrimination; insurance;
debtor/creditor; and child guardianships.
Although Whitman-Walker offers an
evening legal clinic once a week, a
volunteer attorney will also visit the
home
or
hospital room
of
a
nonambulatory client in order to
powers

prepare

hosts

Project
clinic

In

to

security

The

Barristers

advise

on

criminal matters.

addition, the Legal
weekly entitlements

a
assist

claimants

(on

initial

for

social

application,

reconsideration

and

hearing

Medicaid,

levels).

Areas.

Hospice/AIDS Project offers a full
complement of legal services, including
wills and durable powers of attorney
insurance; employment discrimination
landlord-tenant;
debtor-creditor
immigration;
and
government
entitlements. Over 60% of the Project's
caseload involves the preparation of
simple testamentary documents.
The
Barristers Hospice/AIDS Project will not

testamentary

necessary

documents.

Service
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administrative

and

AZT

subsidies.
The Legal Services Project does
not
represent
people in criminal,

divorce,
probate,
immigration,
or
military matters, but provides referrals to
attorneys in those areas.
In addition,
the Project does not handle legal
problems unrelated to HIV infection.
Fees. The
services without

Legal Project offers all
charge regardless of
need, with the exception of a recently
instituted

means

test

for wills.

The

Project offers free wills only to clients

witn incomes of $25,(XX) or
maximum asset guideline.

to

less, with

no

The Future. In order to respond
future challenges, Whitman-Walker's

Legal Services Project plans to 1) hire
more staff; 2) initiate a special outreach
project
to
minority
clients and
volunteers; 3) automate its intake,
casetracking,
and attomey referral
system; 4) create videotape attorney
training materials; and 5) establish a
revolving fund to pay costs in AIDSrelated litigation.

The Project offers all services
charge to clients who meet the
lOLTA income and assets guidelines. In
order to be eligible for the Project's
legal services, clients can not receive
Fees.

without

more

than $1100

a

month

or

$2800 in

savings.

Scarcely more than two
old, the Hospice/AIDS Project
anticipates it will soon need to: 1)
increase
recruitment
of labor and
bankruptcy
lawyers; 2) sponsor
educational training sessions for the
general public on wills, bankruptcy, and
insurance; and 3) network more closely
with hospitals and referral agencies.
The Future.

years
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BYLAWS OUTLINE
Article I;

Article II:

Name

Purposes (specific).

Article III:

Prohibited Activities

Article IV:

Offices

A.

Article V:
A.

B.

Location of

Membership? (if

(boilerplate)

principal office: SF County, California?
no, go on to next

article)

Qualifications
1.
2.

Dues?

3.
4.

Residency requirement (e.g., live in SF

Number of hours of volunteer time?

Resignation/Removal (of
1.
2.

County)?

Other
a

Member)

Resignation: in writing (boilerplate)
Removal:
a.

Charges filed by

b.

Executive

c.

any other member
committee hearing after

fair notice given all
parties
Any party's right to appeal decision to full Board of
Directors

C.

Rights (of a Member)
1.
Participate in membership meetings?
2.
Vote in membership meetings?
Elect Board of Directors?

3.
4.
5.
6.

Elect officers of the Board of Directors?
Vote on amendments to bylaws?

7.

Other

Overrule

any

matter voted

on

by Board of Directors at its

previous meeting?

D.

Meetings (of the Membership)
1.
2.

How often?
When?

3.
4.

How many days written notice given to membership?
Board of Directors calls membership meeting?

Administration
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Request of what percentage of active members to call meeting of

5.

members?

6.

One member, one
Proxies permitted?

7.
E.

Quorum
What percentage

1.
F.

Article VI:
A.

B.

Determined

by Board (only if dues-paying members) (boilerplate)

Honorary/Advisory membership? (boilerplate)
Board of Directors

Qualifications
Composition
1.

How

2.

President'

3.
4.
5.

Chair?

6.

Vice President?
Vice Chairperson?
President of Vice?

many?

Co-Chairpersons?
Grand Poobah?

7.
8.

C.

(e.g., 10%) of active membership?

Dues
1.

G.

vote?

9.

Secretary?

10.
11.

Treasurer?
Executive Board?

12.

Which officers/directors?

TERM
1.
2.

When elected?

3.
4.

How long do Directors serve (how many years)?
When do elected Directors assume office?

D.

Duties

(boilerplate)

E.

Quorum

How

1.
2.

F.

elected, and by whom (members in Article V above)?

What percentage of active Board seats?
Minimum number for transaction of business
no fewer than
how many Directors are required to transact business?
—

Proxies
1.
2.

Not

permitted?

Permitted?
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G.

Voting
1.

H.

Meetings
1.
2.

3.
4.
5.

I.

Majority vote?

Regular meetings: once a month (e.g., every second Tuesday)?
Notice for regular meetings: one week?
Special meetings: called by Executive Committee?
Notice for special meetings: 24 hours?
All meetings open to public?
Except Board may hold Executive Sessions?

Vacancies
1.

Nomination
vote

J.

by president, with confirmation by simple majority

of Board?

Removal; Resignation
1.

Absences from

compelling

two

reasons

consecutive

regular Board meetings without
for nonattendance (without prejudice to

Director) (automatic removal)?
2.

Written
a.

b.
c.

charges:
Signed by how many members
Special meeting by Board?

Action without

L.

Meetings by telephone (boilerplate)

M.

Indemnification

Article VII:

meeting (boilerplate)

Against lawsuits (boilerplate)

Committees

A.

In

B.

Executive Committee
1.
2.

C.

general (boilerplate)

Consists of officers
Act for Board between

Standing committees (list)
1.
2.

3.
4.
5.

Directors?

Vote of what percentage (e.g., two-thirds, one-halO
Directors? only Directors present and voting?

K.

1.

or

Fundraising
Finance
Nominations

Elections
List others...

meetings

of all

Administration

Article VIII:

OfTicers

A.

In

B.

President

C.

Chairperson(s) (boilerplate)

D.

Vice President

E.

Vice

F.

Secretary (boilerplate)

general (boilerplate)

(boilerplate)

(boilerplate)

Chairperson(s) (boilerplate)

G.

Secretary/Treasurer (boilerplate)

H.

Treasurer

Article EX:

(boilerplate)

Compensation, Contracts

A.

Compensation (boilerplate)

B.

Contracts with

Article X:
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members, Directors and officers (boilerplate)

Corporate Finances

A.

Dep>osit of funds (boilerplate)

B.

Contracts

C.

Checks, drafts, etc.
1.

(boilerplate)

Boilerplate language that
checks

D.

Article XI:

Article XII:
A.

Article XIII:

Gifts

(boilerplate)

Books and Records

Fiscal Year

Calendar year?

Rules of Order

A.

Robert's Rules?

B.

Consensus?

(boilerplate)

says

Board will decide later who signs
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Article XIV:

Article XV:

Corporate Seal (boilerplate)

Liquidation

A.

Who decides (Board)?

B.

By what percentage vote?

C.

Two steps:
1.
2.

Article XVI:

Decide whether to liquidate
Decide how to distribute assets

Amendment of

Bylaws and Articles

A.

If you

B.

By Board of Directors
1.

have

a

membership, then referendum to members AND/OR

Two-thirds present?

Administration
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BYLAWS OF ELLIPSE
PENINSULA AIDS SERVICES
A California

ARTICLE I

NAME

-

The

(hereinafter referred

ARTICLE n

Nonprofit Public Benefit Corporation

-

name

of the

to as the

Corporation is ELLIPSE, Peninsula AIDS Services

"Corporation").

PURPOSES

The Corporation is organized under the California Nonprofit Public
Benefit Corporation Law for educational and charitable purposes as may qualify it as
exempt from Federal income tax under Section 501(c)(3) of the Internal Revenue Code
of 1954 (or the corresponding provisions of any future United States Internal Revenue
law).
More specifically, such purposes include but are not limited to providing:

1) emotional and practical support services through volunteers to Persons with Acquired
Deficiency Syndrome (AIDS) and AIDS Related Conditions (ARC), and their
significant others; 2) education and information on AIDS to the general public; and
3) access and referrals for persons with AIDS and ARC to other support services.
Immune

ARTICLE III

-

PROHIBITED ACTIVITIES

No part of the net earnings of the Corporation shall inure to the benefit
of, or be distributable to the directors or officers of the Corporation, except that the
Corporation shall have the authority to pay reasonable compensation for services
actually rendered to or for the Corporation. No substantial part of the activities of the
Corporation shall consist of carrying on propaganda, or otherwise attempting to
influence legislation, and the Corporation shall not participate in, or intervene in
(including the publication or distribution of statements), any political campaign on
behalf of or in opposition to, any candidate for public office.
Notwithstanding any
other provision of these Bylaws of the Corporation, the Corporation shall not engage in
or carry on any activities not permitted to be
engaged in or carried on by a corporation

described

in

Section

501(c)(3) of the Internal Revenue Code of 1954 (or the
a future Federal income tax law) and exempt from taxation
under Section 501(a) of the Internal Revenue Code of 1954 (or the corresponding
provision of any future income tax law).

corresponding provision of

ARTICLE IV

-

OFFICES

The

principal office of the Corporation shall be located in San Mateo
The Corporation may have such other offices, either within or
without San Mateo County, as the Board of Directors may determine or as the affairs of
the Corporation may require from time to time.
County, California.

ARTICLE V

-

MEMBERSHIP

The Corporation shall have no members. All rights which would
otherwise vest in the members shall vest in the Board of Directors in accordance with
California Corporation C. 531(Kb).
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ARTICLE V

-

BOARD OF DIRECTORS

A.
Composition. There shall be eleven (11) seats on the Board of
Members of the Board of Directors shall be selected by the Board only from
list of candidates submitted by the Nominations Committee, except that the Board may

Directors.
a

appoint

a

Director to fill

a vacancy

for the remainder of

a term

in accordance with VI.H

below.
The term of office for a Director shall be three (3) years.
until the Annual Meeting of the Board of Directors when the

Term.

B.
A Director shall

serve

replacement Director will be installed. A Director appointed to fill

a vacancy

shall

serve

the remainder of the three year term.
C.
Duties.
The business and affairs of the Corporation shall be
managed by the Board of Directors, which may exercise all powers of the Corporation
and perform all lawful acts and things which are not by law, or the Articles and Bylaws
prohibited.
D.

A quorum shall consist of at least fifty-one percent
of the Board of Directors, but in no case shall a quorum
consist of fewer than five (5) seats for the transaction of business. If a quorum is not
present at the beginning of a meeting of the Board of Directors, the Directors of the
Board who are present may adjourn the meeting until a quorum shall be present.

(51%) of the active

E.

Quorum.

seats

Proxies.

Proxy voting

at

Board of Directors'

meetings

is

prohibited.
P.
Voting.
Directors will be taken by a

Each Director hall have one vote. Actions of the Board of
majority of those present and voting, except as otherwise

provided.
G.

Meetings. Annual Meetings shall be held in January of each

year

which time newly elected members of the Board of Directors shall assume office
unless otherwise provided. Regular Meetings are to be held monthly. Special Meetings
at

may

be called by the Executive Committee.
Notice shall be given of all meetings of
For the Annual Meeting, four weeks

the Board to members of

the Board of Directors.

notice shall be given; for
Regular Meetings, a minimum one week notice shall be given; for Special Meetings, a
twenty-four (24) hour notice shall be given.
H.
Director vacancies.

Board,
among

Vacancies. The Board of Directors shall be able to fill officer and
The President shall nominate, confirmed by a majority vote of the

fill officer and Director vacancies. Persons filling vacancies occurring
the Directors or officers shall serve the remainder of the unexpired term.
persons to

I.

Removal; Resignation. A Director shall be automatically removed
personally present for two consecutive
Regular Meetings unless there were compelling reasons why the Director could not be
present. These reasons shall be given to the Board in writing in advance of the next
Regular Meeting or the absentee Director will be deemed to have waived this right.
from the Board of Directors if the Director is not

A Director

made

can

also be removed when there

against the Director specifying the

reasons

are written charges
why, in the best interest of the

Administration
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Corporation, the Director should be removed. These charges shall be filed with the
Secretary and a copy shall be served on the Director charged. Charges shall be signed
and will be made only by a member of the Board of Directors. A Special Meeting of
the Board of Directors shall be called by the Executive Committee to decide whether
the charges are sufficient to remove the Director charged. A vote of two-thirds or more
of all Directors present and voting shall be necessary to effect such removal.
A

Director shall be

automatically removed if the Director no
may resign at any time by giving written
notice to the Board of Directors. Unless otherwise specified in such written notice, the
resignation shall be effective upon delivery to the Board of Directors.

longer resides in California. Any Director

J.
Action Without Meeting. Any action which may be taken at
meeting of the Board of Directors may n an emergency situation be taken without
meeting if a consent in writing setting forth the action to be taken shall be signed by
majority of the Directors.

a
a
a

K.

in

a

Meetings by Telephone. The Board of Directors may participate
of a conference telephone or similar communications equipment
of which all Board members participating in the meeting can hear each other,
comments of each other, at the same time.
Participation by such means shall
presence at such meeting.

meeting by

by

means
review
constitute
or

means

L.
Indemnification.
Any person who has served or is serving as a
member of the Board of Directors of the organization shall be indemnified by the

organization against actual or necessary expenses incurred in connection with any claim,
action suit or proceeding in which the Director may be involved by reason of being
a Director. The
expenses against which the member is indemnified shall include

such

paid on any judgment and amounts paid in a reasonable settlement. The
organization shall not, nowever, indemnify such member with respect to matters as to
amounts

which the member shall be finally adjudged to ave been guilty of fraud or misconduct
in the performance of her/his duties as a Director. The foregoing right of indemnity
shall not exclude any other right to which such person shall be entitled as a matter of
law.

ARTICLE Vn

-

COMMITTEES
A.

In General.

All committees shall function within the mandate

granted them by the Board and shall be responsible for keeping accurate written
records of their activities. Reports shall be made at each Board meeting.
B.
Executive Committee. The Executive Committee shall consist of
the Officers of the organization. The Executive Committee shall act for the Board of
Directors between meetings pursuant to the policies enacted by the Board of Directors
and shall have no legislative authority.

C.
consist of

Nominations

Committee.

The

Nominations

Committee

shall

(7) persons, three (3) of whom are members of the Board of Directors
and four (4) who are volunteers of the Corporation. The three (3) Board members shall
seven

be appointed by the President from the group of Directors whose terms of office are not
subject to expiration. The four (4) volunteer members of the Committee shall be
elected by secret ballot by all volunteers of the Corporation who have completed their
volunteer training. In order to be eligible to serve on the Nominations Committee, a
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volunteer member of the Committee must have completed
and have delivered Corporation services for a minimum of
D.

dissolved

by

Other committees may

course

be formed and/or

decision of the Board of Directors.

a

ARTICLE VIII

Other Committees.

the respective training
three (3) months.

-

OFFICERS

A.
In General. At the Annual Meeting of the Board of Directors, the
members of the Board shall nominate from among themselves and elect by secret ballot
the President, Vice President, Secretary, and Treasurer. The term of office shall be one
year.
B.
President. The President shall chair all meetings of the Board of
Directors and the Executive Committee.
The President shall be the Chief Executive

Officer of the Corporation and
are carried into effect.

shall

ensure

that orders and resolutions of the Board of

Directors

C.

Vice President.

The Vice President shall execute all functions of the

Presidency in the absence, incapacity
shall be

or

death of the President. The Vice President
established by the Board except the

officio member of every committee
Nominations Committee.
an ex

D.
Secretary. The Secretary shall keep and publish minutes of the
meetings of the Board of Directors and the Executive Committee. The Secretary shall
also: 1) send out notices as required by these Bylaws; 2) keep a roster of all members
of the Board of Directors and other volunteers as the Corporation may have from time
to time; and 3) keep all official records of the
Corporation.
E.

records

Treasurer.

The Treasurer shall

ensure

that

kept and shall present accountings to the Board
Meetings and at other times by vote of the Board of Directors.
are

ARTICLE DC

--

appropriate financial
Regular

at Annual and

COMPENSATION, CONTRACTS

A.
Compensation.
Any member of the Board of Directors of the
Corporation is authorized to receive reasonable compensation from the Corporaton for
services rendered to the Corporation, when authorized by the Board of Directors.
No
Director of the Corporation may receive compensation merely for action as a Director.

B.

Contracts with Directors and Officers.

No Director

or

Officer of

the organization

shall be interested, directly or indirectly, in any contract relating to the
operations conducted by it, nor in any contract for furnishing services or supplies to it,
unless such contract shall be authorized by the Board of Directors and unless the fact of
such interest shall have been disclosed

meeting at which such contract is
ARTICLE X

-

so

or

known

to

the Board of Directors

at

the

authorized.

CORPORATE FINANCES

A.
Deposit of Funds. All Funds of the organization not otherwise
employed shall be deposited in such banks or trust companies as the Board of Directors
may from time to time determine.

Administration
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B.
Contracts. The Board of Directors may authorize any Officer or
Officers, Agent or Agents of the Corporation, in addition to the Officers so authorized
by these Bylaws, to enter into any contract or execute and deliver any instmment in the
name of and in behalf of the Corporation, and such authority must be defined in
specific instances.

orders for the payment
the name of the
Corporation shall be signed by such Officer or Officers, Agent or Agents of the
Corporation and in such manner as shall from time to time be determined by resolution
of the Board of Directors.
In the absence of such determination by the Board of
Directors, such instmments shall be signed by the Treasurer and/or by the President.
C.

of money,

Checks, Drafts, Etc.

All checks, drafts

or

notes or other evidences of indebtedness issued in

The Board of Directors shall not authorize borrowing funds
the use of the Corporation except upon specific grant of authority by a majority of
Board of Directors for each instance in which such borrowing may be required.
D.

Gifts.

The Board of Directors may accept on behalf of
or devise for the general purposes or

Corporation any contribution, gift, bequests
any special purpose of the Corporation.
ARTICLE XI

for
the

the
for

BOOKS AND RECORDS

--

The Corporation shall keep correct and complete books and records of
and shall also keep minutes of the proceedings of the Board and of
committees having any of the authority of the Board of Directors, and shall keep only at
its registered or principal office a record giving names, addresses and telephone
numbers of the Directors. At the Annual Meeting the Corporation shall make available
account,

an

annual financial report.

ARTICLE XII

FISCAL YEAR

-

The fiscal year

ARTICLE XIII

-

for the Corporation shall be the calendar

year.

RULES OF ORDER

The latest edition of Robert's Rules of Order shall govern all meetings
conducted by the Corporation except that the Bylaws shall have precedence in case of
conflict with Robert's Rules of Order.

ARTICLE VIX

-

CORPORATE SEAL

The

ARTICLE XV

-

Corporate Seal shall be decided

on

by the Board of Directors.

UQUIDATION

Upon two-thirds vote of 11 members of the Board to liquidate the
Corporation, the Board of Directors by a majority vote shall determine the manner in
which the property and assets of the Corporation are to be distributed and such
distribution shall be in accordance with the California Nonprofit Corporation Law and
the Federal Internal Revenue Code.
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ARTICLE XVI

-

AMENDMENTS OF BYLAWS

These Bylaws may be altered, amended or repealed and new Bylaws
adopted upon a vote of two-thirds of all Board members, provided that any proposed
change has been distributed in writing to all Directors one month before the scheduled
vote.
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[NONPROFIT PUBLIC BENEFIT CORPORATION]
ARTICLES OF INCORPORATION
OF

[CORPORATION NAME]

I

The

name

of

this

corporation

is

II

A.
This corporation is a nonprofit public benefit corporation and is not
organized for the private gain of any person. It is organized under the Nonprofit Public
Benefit Corporation Law for charitable purposes.

The

B.

specific

purpose

of this corporation is to:

III

The

initial agent

name

for service of

and address in the State of California of this
process

corporation's

is:

IV

A.

purposes

This corporation is organized and operated exclusively for charitable
within the meaning of Section 501 (c) 3 of the Internal Revenue Code.

B.
No substantial part of the activities of this corporation shall consist of
carrying on propaganda, or otherwise attempting to influence legislation, and the
corporation shall not participate or intervene in any political campaign (including the

publishing

or

distribution of statements)

on

behalf of

any

candidate for public office.

V

The property

and

of this corporation is irrevocably dedicated to charitable

no part of the net income or assets of this corporation shall ever inure to
the benefit of any director, officer or member thereof or to the benefit of any private
person. Upon the dissolution or winding up of the corporation, its assets remaining
purposes
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after payment, or provision for payment, of all debts and liabilities
shall be distributed to a nonprofit fund, foundation or corporation
and operated exclusively for charitable purposes and which has

exempt status

of this corporation
which is organized
established its tax-

under Section 501 (c) 3 of the Internal Revenue Code.

Dated:

[Signature of Incorporator]

[Typed Name of Incorporator]
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AIDS LEGAL PANEL REFERRAL AND FEE PROTOCOL

The following is a guideline which states for AIDS
the Panel regarding the acceptance of cases, what fees can
fees are to be collected, and where fees shall go.

Panel lawyers the policy of
be charged and when, how

I.

Initial Consultation.
An Aids
hour of free legal consultation

II.

Wills, Durable Powers of Attorney (including Durable Power of Attorney
for Health Care).
An AIDS Panel attorney shall provide the following
services for free to persons with AIDS and ARC, irrespective of the
client's ability to pay: simple wills, durable powers of attorney (including
durable powers of attorney for health careT and directives to physicians.
In this regard, simple wills are defined as those wills which contain no
trust language but which, standing alone, accomplish all the estate
planning purposes needed by the client. For example, if the attorney
needs to draft

a

trust

will

or

Legal Panel attorney shall provide initial
and advice on an AIDS-related legal issue.

other document outside the will (inter vivos

trust, deed, etc.) to accomplish the
or if the will contains a multiplicity

longer
If

a

appropriate estate plarming purposes
of bequests (over 15), the client is no

"simple will" client.

client is

above-described, the referral
beyond simple
for drafting the
simple will, but may charge for drafting, executing and recording a deed.
In this regard, an attomey is encouraged to take into consideration the
particular economic needs of the client so no one is denied services due
to an inability to pay.
a

not a

"simple will" client

as

attorney may bill the client for those services which are
will services. For example, the attomey may not charge

III.

Employment Termination Matters. Insurance Matters. Real Estate Matters.
and client
decide the matter should be pursued, the attorney may charge regular
fees provided that she or he takes into consideration the particular

At the end of the initial hour consultation and the attomey

economic needs of the client

so

no

one

is denied services due to

an

inability to pav.
IV.

Probate. A referred attorney is entitled to receive statutory probate fees.
Probates are generally not considered Panel cases unless referred directly

by the Panel Administrator. In general, even if the will were drafted by
Panel attomey, probating that will is not considered a Panel case.
V.

a

Social

Security Disability. SSI Disability. Fees for Social Security disability
be obtained through the Social Security Administration from the
client's award at the conclusion of the disability hearing.
In obtaining
fees for SSI disability hearings, an attorney is encouraged to take into
consideration the particular economic needs of the client so no one is
cases can

denied services due
VI.

to an

inability

to

pav.

Client Contributions to the Panel, Fee
AIDS

Legal Panel that

a

Tithing. It is the policy of the
client contribute to the operation of the Panel.

That contribution shall take into account the client's financial position,
the value of rendered services, and proceeds of recovery. An attorney is

responsible for informing the client of the Panel policy and shall make
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every

attempt to encourage the client to make a contribution when

appropriate.
Panel attorney is required to contribute ten percent [10%1 of fees
earned through Panel referrals to the National Educational Foundation for
Individual Rights ("NEFIRl to fund the purposes and goals of the AIDS
Panel. A Panel attorney is strongly encouraged to contribute ten percent
A

[10%] of fees generated from AIDS-related cases not referred directly by
Panel, for example, probates arising out of wills drafted for the Panel
or subsequent AIDS-related legal matters from a client originally referred

the

by the AIDS Panel.
Contributions and tithing should be addressed to the AIDS Legal Referral
Panel. 25 Hickory Street. San Francisco. Califomia 94102. Please make a
note on the lower left hand corner of the check that the contribution or

tithing is made for the benefit of the AIDS Legal Referral Panel. Please
note this contribution is tax deductible, since NEFIR is a 501 (c) 3
organization.

AIDS

LEGAL

1987
J
CASES

F

M

A

M

REFERRAL

YEARLY

PANEL

REPORT

J

J

A

S

0

N

D

TOTAI

113

90

145

110

97

120

150

131

113

101

105

73

1348
653

51

48

83

42

43

67

69

58

0

0

1

1

0

0

0

49
1

26

0

57
0

60

TRUSTS

0

0

3

PROBATE

5

1

4

2

2

3

4

4

2

2

2

4

35

12

12

13

8

3

4

6

9

5

8

91

9

5

4

10

8

5

6

81

2

7

7

4

6
22

8
18

5

6

4

5

85

BANKRUPTCY

3
11

9
2

8
4

3

7

5

7

10

4

7

8

5

4

2

77

WILLS,DPAs

EMPLOYMENT
HOUSING

GOVT.

BENEFITS

INSURANCE

11

5

6

13

10

10

8
8

6

7

7

6
3

4

90

CRIMINAL*

4

2

5

5

5

6

5

5

6

6

4

4

57

FAMILY

2

0

2

2

1

2

2

1

3

1

4

3

23

HEALTH**

2

3

5

5

4

5

5

4

3

5

5

8

54

MILITARY

0

0

1

0

1

3

1

0

0

0

1

1

2

4

1

1

0
2

0
0

0

TORT

1
1

2

7
15

PUBLIC

0

0

2

1

0

0

2

2

1

2

12

0

0
0

2
2

1

1

0

1

1

1

8

1

1

2

0

1

0

2

2

0

0
1

1

TAX

0
0

0

10

0
2

1

1

0

1

0

1

0

0

0

0

0
2

0
0

3

0

0
0

0

0

0
0

0

CORPORATIONS
IMMIGRATION

1

0

1

1

1

0

1

1

2

0

1

9
4

ACCOM.
WORKERS' COMP.

CONSERVATORSHIP

5

1

0

0

0

0

0

1

0

0
2

0

0

0

1

1

0

1

0

1

0

0

0

1

0

5

LICENSURE

0
1

0

0

0

0

0

0

1

0

1

1

0

0
0

0

0

0
0

0

PATENT

0
1

0

0

0

0

3

CONTRACTS

0
0

0

1

1

0

0

3

1

0

0

1

10

0

0

0

0

0

2

3

3
1

0

0

1

7

PERSONAL
PRISON

OTHER

PROP.

*includes traffic cases
**includes medical malpractice

and patient confidentiality cases
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REFERRAL

YEARLY

PERCENTAGES

AREAS

OF

OF

PANEL

REPORT

CASELOAD

LAW

WILLS,

TRUSTS,

PROBATE

EMPLOYMENT DISCRIMINATION
HOUSING

BANKRUPTCY,

CREDIT,

COLLECTION

GOVERNMENT BENEFITS
INSURANCE
CRIMINAL
FAMILY
HEALTH^
OTHER^^

CLIENT ANNUAL

INCOME

<$7,000
<$12,000
<$20,000
<$30,000
$30,000+

CLIENT

51.3%
6.8%
6.0%
5.7%
6.3%
6.7%
4.2%
1.7%
4.0%
7.4%

73.0%
6.4%
5.9%
7.5%
7.2%

RACE

CAUCASIAN
ASIAN

black

HISPANIC
NATIVE

PACIFIC

AMERICAN

ISLANDER

♦includes itied. malpractice/patient
♦♦includes military, tort, public

82.3%
1.3%
5.5%
9.6%
.7%
.6%

confidentiality

accommodation,
workers'canpensation, tax, conservatorship,
corporations, immigration, personal
property,
prison, licensure, patent, and contracts cases
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January

J

CASES

WILLS,DPAs
PROBATE
EMPLOYMENT

F

PANEL

REFERRAL

LEGAL

AIDS

September 1988

-

M

A
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TESTAMENTARY DOCUMENTS'

A volunteer attorney with an AIDS legal services program simultaneously assumes
different roles of tfierapist, mediator, social worker, physician, priest, emotional support
counselor and legal adviser. But nowhere are the demands on an attorney more chaiienging
than in drafting testamentary documents for a person with a iife-threatening iiiness.

Discussing testamentary documents frequently opens floodgates of emotions and
forces persons with HiV infection to face death for the first time. In many instances persons
with HiV infection may have to confront additionai issues they had long avoided, like the gay
man who has to teil his parents and sibiings he is homosexuai and the man at his bedside is
his lover, or the newly diagnosed heterosexual who must tell his spouse that she needs to be
tested.
An attorney in this emotionaiiy charged environment has to heip her ciient on many
different ieveis. But throughout the attorney/client relationship, it is critical that a lawyer
remain a steadfast advocate for the ciient's right to make his own decisions about living and

dying.
Haif of all cases of an AIDS legal services program invoive assistance on testamentary
documents, primariiy simpie wills, durable powers of attorney for health care, living wiiis,
generai powers of attorney for financiai matters, and directives to physicians. Although some
projects have Instituted income eligibiiity requirements for their ciients, AiDS iegai assistance
programs generally provide a package of basic testamentary documents to most Persons with
AiDS and

severe

HIV infection at

no

charge.

While volunteers draft most testamentary documents without incident, occasionally
attorneys face unusual situations. Exampies of cases inciude;
Parents chaiienged a durabie power of attorney for heaith care on the grounds that
they shouid have been present at the time of its signing, that their aduit chiid iacked
testamentary capacity, and that he was subject to undue influence or duress. Recent
contest trends may suggest the need for greater participation of attorneys in the
preparation of powers of attorney.
•

A

patient seiected his reiigious brother to be his attorney-in-fact under a durabie
of attorney for health care. The brother subsequently objected to the care the
patient received in a hospital because It violated the brother's religious beiiefs. The

•

power

treatment, however, conformed to the instructions in the DPAHC.
A sister of a
durable power

dying patient, who was appointed attorney-in-fact under a two year old
of attorney for health care, barred the new lover from the hospital room.
Only after the person with AiDS awakened and demanded the visit was the lover
allowed to say goodbye to his companion.
•

A San Francisco hospital prepared to ship the remains of a person with AIDS to his
parent's famiiy cemetery in the South in confiict with the provisions in the testator's Wiii
and durabie power of attorney for heaith care. Only when a Panel attorney intervened
did the hospital allow the lover to take the body for cremation.
•

*

Contributing authors to this chapter were (in alphabetical order) Melinda Griffith, Ciint
Hockenberry, Diane D. McCabe, Virginia Palmer, Jackie Peoples, Ora Prochovnick, Fred Nagel,
8. Alan Ray, and Mark Senick. 1990 Update is by Jackie Peoples, Director of the Minority
Outreach Project of the AIDS Legal Referral Panel/San Francisco.
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•

A

mother, arriving from out-of-state, discovered the attorney-in-fact under a generai

power was seiiing her son's househoid
account in order to suppiy himself with

items and withdrawing money from her son's
drugs.

•
Two sisters, arriving shortiy after the intestate death of their brother, cieared out all
the furnishings from the brother and lover's apartment, including items purchased

jointiy during their eight year reiationship.
After years of estrangement, a dying man's evangelical christian famiiy appeared at
his apartment and moved him to their rural California home. When San Francisco

•

friends

finaiiy reached him by phone, the

man

with AiDS described his new iiving

arrangements as "a Nazi concentration camp."

Because AiDS ciients have usually exhausted their resources, most wiiis and powers
of attorney conflicts are over vaiues-not money. The need for carefui crafting of testamentary
documents is no iess demanding, however. The foiiowing sections are designed to assist

attorneys in the preparation of simpie wiiis and powers of attorney.

Testamentary Documents
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WILLS

I.

The Need for a Will

There are a number of reasons to make a Will. First, a Will enables a testator to pass
property as he or she wishes. Secondly, a WIN allows a testator to choose who will administer
and handle his

or her estate.
Finally, a WIN enables the testator to address a variety of
Important Issues, such a burial or cremation arrangements, his or her funeral or memorial
service, powers of the executor, bond, guardianship, and specific disinheritances.

II.

Intestacy

In most cases the person whose Will you will prepare Is not married and has never had
children. Without a Will, this person's assets will pass to his or her parents or sibling, or other
closest heir. See California Probate Code Section 6400 et sea.

If the decedent dies while married, the surviving spouse In a community property state
receives one-half of the community or quasl-communlty property that belonged to the
decedent. The court divides the separate property as follows:
A.

If the decedent did not have any surviving children, parent, brother,
children of a deceased brother or sister, all the property goes to the
spouse. California Probate Code Section 6401(c)(1).

B.

Where the decedent leaves one child or Issue of a deceased child, or where the
decedent leaves no Issue but has a parent or parents or Issue of either of them,
then one-half goes to the surviving spouse and the rest Is divided among those
other heirs. California Probate Code 6401(c)(2).

C.

Where the decedent leaves more than one child living or one
Issue of one or more deceased children or the Issue of two

sister, or
surviving

child living and the
or more

deceased

children, then the surviving spouse gets one-third and the remaining two-thirds Is
divided among

the other heirs. California Probate Code 6401(c)(3).

As noted above, a major reason to have a
handle one's estate. This person Is the executor.
If

someone

dies without

a

Will Is to choose who will administer and

WIN, then the closest member of the family, as determined by

statute, can request the court to appoint him or her as the administrator of the estate.
California Probate Code Section 8461 sets out the rank and priority of persons entitled to act
as the administrator of the estate. They are: (1) the surviving spouse; (2) the children; (3) the

grandchildren; (4) the parents; (5) the brothers or sisters; (6) the Issue of brothers or sisters;
(7) the grandparents; (8) the Issue of grandparents; (9) the children of a predeceased spouse;
(10) other Issue of a predeceased spouse; (11) other next of kin; (12) the parents of a
predeceased spouse; (13) the Issue of parents of a predeceased spouse; (14) a conservator
or guardian; (15) a public administrator; (16) creditors; or (17) any other person.
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Executor Qualifications

In order to be an executor under California Probate Code Section 8400 et
needs to meet the following requirements. Persons eligible for appointment must:
*

be

*

not be

the age of majority;
subject to a conservatorship

sea., one

over

otherwise be unfit;
have wrongfully neglected the
8502);
be a U.S. resident (a non-resident may become a personal representative
If named In the Will);
not be a business partner if an interested person objects to the
appointment (unless the partner Is named in the Will).

*

or

not have committed fraud or waste, or
estate (California Probate Code Section

*

*

California Probate Code Section 8440. et sea., deals with the appointment of executors
and administrators "with the Wiil annexed." If the Will appointed someone as executor, but that
person did not qualify or
mentioned In the Will to

did not wish to
serve as

serve, then the Court could appoint someone
the "administrator with the Will annexed."

else not

An executor Is accountable for all of the assets he or she administers and is chargeable
with losses resulting from his or her default or neglect. Estate of Gerba. 73 Cal. App. 3d,
140 Cal. Rptr. 577 (1977).
Because the executor has such substantial responsibilities, the
testator should select this person

carefully.

The executor

J

can be a beneficiary of the Will and may be a family member or friend.
The testator may name more than one executor; in this case, the co-executors must act

together in carrying out their duties. California Probate Code Section 8400. If the testator
owns real property outside California, he or she should consider the appointment of a person
to act as ancillary executor specifically for that non-California property, or to authorize the
executor or another to appoint an ancillary executor. California Probate Code Section 8422.

IV.

to

Bonds

The Will may require or the court may determine that the executor needs to post a bond
protect the assets of the estate. It Is Important to check the local rules for each county to

determine whether or not the court requires a bond. For instance, Alameda County requires
bond for out-of-state executors, even If the Will waives bond. Unless the testator specifically
waives bond in the Will, the probate court will fix the amount of the bond subject to statutory
minimums. California Probate Code Section 8480 et sea.

V.

Probate

An executor must deposit the Will with the court within 30 days of the notification of the
death of the testator. There are a number of reasons to admit a Will for probate. First, where
the assets of the estate are worth more than $60,000, the executor must open probate. If the
decedent's real and personal property in California Is worth less than $60,000, the executor

may want to

file

a

declaration under California Probate Code Section 13100 et

Probate may
assets to pay

sea.

be useful, however, where there are significant debts and not enough
them all. Under Section 13000 et seq.. the individual beneficiaries who receive

Testamentary Documents
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the assets of the estate through summary administration are personaiiy liabie up to the amount
of the asset they receive for the debts of the estate. Probate discharges the debt so that no
individuai is iiable.

VI.

Guardianship

Where the testator has minor children, he or she should include a clause in the Will
nominating a guardian. There are two types of guardians. A guardian of the person takes
care of the child's well-being, including education, religious upbringing, medical care and dayto-day decisions. A guardian of the estate manages the child's property and assets. See
Probate Code Section 1500 et sea.

Where the testator has included guardianship provisions
consider the appointment of that person as guardian.
The

in the Will, the court may
appointment, however, is
completely discretionary with the court. Will provisions are merely advisory. While a court
normally gives custody of the child to the surviving parent, a court is inclined to follow the
recommendations of the testator.
Where the testator has nominated a non-bioiogicai relative as
idea to include as much language as possible supporting the choice,

the guardian, it is a good
in addition, when making
minor, the Will drafter should always consider creating a Testamentary Trust for

gift to a
passing property to the minor child.

a

VII.

Life Insurance

The Will cannot change life insurance designations.
The testator should make all
designations for insurance with the company that issues the policy or through the place of
employment. Unless the testator designates the estate as beneficiary in the insurance policy,
the insurance proceeds will pass outside the will to the designated beneficiary, if the estate
is the designated beneficiary, or if the designated beneficiary predeceased the testator, then
the insurance proceeds will pass under the specific directions of the Will, if the testator fails
to make a specific provision in the Will, the insurance proceeds pass to the residuary
beneficiary.

VIII.

Witnesses to a Will
There must be two witnesses to

a

formal Will who

sign as witnesses at the end of the

Will, in the testator's presence and at the testator's request. These witnesses must also have
been present at the time the testator signed the Will. The probate court will not waive these
formalities since they are designed to prevent
625, 117 P.2d 1, 2 (1941).

Anyone

over

fraud. Estate of Krause. 18 Cai. App. 2d 623,

the age of eighteen may act as an attesting witness if competent to testify
K to be signed, and that the

to the relevant facts: that the testator signed the Will or directed
testator appeared to be of sound mind and under no duress,

fraud, or undue influence.

Creditors of the testator or executors named in the Will can act as witnesses in California.
California Probate Code Section 6112: Estate of LaMont. 39 Cai. 2d 566, 248 P.2d 1 (1952);
Estate of Hauot. 200 Cai. 147, 252 P. 597 (1926). A beneficiary under the Will can act as a
witness under California Protiate Code Section 6112(b) under certain circumstances.
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Nevertheless, it is
sure

IX.

a
better
to read the code section

practice not to allow any beneficiary to act as a witness. Be
carefully before proceeding with a beneficiary as a witness.

Disinheritance Clauses

If the testator has a spouse, children, or Issue of deceased children, whom the testator
Intentionally wishes to leave out of his Will, the willmaker should name that disinherited person
and state that the disinheritance is intentional. In addition, it is advisable to state
for the disinheritance (e.^., the disinherited person is well provided).

X.

the

reason

Funeral and Burial instructions

An executor must follow the funeral and burial instructions in a Will irrespective
whether the Will Is valid or whether the executor offers the Will for probate. California Health

of
&

Safety Code Section 7100. Caution the testator that no one will review the Will until after the
memorial services. Therefore, the testator should give a copy of the executed WIN to a third
party and inform that person that the Wiil contains burial or cremation instructions.
Xi.

Wiil Contests

Basically, a Will contest Is a process whereby persons may
Will due to the testator's alleged lack of capacity or because of a

attack the provisions of a
third party's wrongdoing.
They may attack the Will before probate, or after the executor has admitted It to probate, in an
attempt to invalidate the Will. Anyone may file objections in a pre-probate contest. California
Probate Code Sections 8250 et sea, and 8004. Any "interested person" may file a petition for
revocation within 120 days after probate is opened. California Probate Code Section 8270 et
sea.

A.

Interested Person.
California Probate Code Section 48 liberaliy defines
"interested person" as an heir, devisee, child, spouse, creditor, beneficiary, and
any other person having a property right in or claim against a trust estate or the
estate of a decedent which may be affected by the proceeding, any person

having priority for appointment as personal representative.
person" may also vary according to the circumstances.
1.
An heir at law:
one entitled to
decedent had died without a Will;

a

An "interested

share of the decedent's estate if the

A child or spouse of the decedent whom the testator explicitly disinherited.
Spouses and children whose names simply do not appear in the testator's Will
must seek recourse by way of an omitted heir statute, and not by way of a
contest. Estate of Leonettl. 115 Cal. App. 3d 378, 171 Cal. Rptr. 303 (1981).
2.

A creditor or other person having a property right in or ciaim against the
decedent's estate. In re Harootenian's Estate. 38 Cal. 2d 242, 238 P.2d 992
3.

(1951).
Beneficiaries under an earlier or later WIN where bequests under the admitted
WIN impair their interests. Estate of Powers. 91 Cal. App. 3d 715, 154 Cal. Rptr.
366 (1979); In re Plaut's Estate. 27 Cal. 2d 424, 164 P.2d 765 (1945).
4.
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Grounds to Contest a Will. There are typically three grounds to contest a Will:
fraud; duress and undue Influence; and lack of testamentary capacity.
1. Fraud. Fraud occurs when the testator makes a particular bequest or devise
based on a third party's misrepresentations. The misrepresentation must have
Induced the testator to make the Will or bequest, not simply that there was a

misrepresentation. Fraud also occurs when one Induces the testator to sign a
document which the testator does not know Is a Will. In re Lorenz's Estate.
136 Gal. App. 2d 239, 288 P.2d 578 (1955).
Duress and Undue Influence. Often alleged together, a claim of duress or
undue Influence essentially asserts that someone has manipulated the testator
Into making a Will or particular bequest which, but for the Influence or pressure
exerted by that person, the testator would not have made. Estate of Baker.
131 Gal. App. 3d 471, 182 Gal. Rptr. 550 (1982).
2.

The

court usually evaluates undue Influence In terms of the testator's
susceptibility to Influence; the third party's opportunity and motive to Influence;
and an unnatural disposition of the testator's property. The court will presume
undue Influence In two situations that places the burden on the beneficiary to
prove the testator made the bequest voluntarily:

(a) Where the testator has made a devise or bequest to a witness of the
Will, the court will presume the witness obtained the bequest through
undue Influence. Gallfornia Probate Gode Section 6112. Unless there are
two other disinterested witnesses who subscribe to the WIN In addition
to the "Interested" witness, the presumption will operate, jd.

(b) Where the testator has made a devise or bequest to someone who
occupies a confidential relationship to the testator and that person has
actively participated In the preparation or execution of the Will and unduly
benefits from the Will, the court will presume that the beneficiary
procured the bequest or devise by undue Influence. Estate of Baker,
supra: Estate of Goetz. 253 Gal. App. 2d 107, 61 Gal. Rptr. 181 (1967).
Lack of Testamentary Capacity.
mental state. A testator must be

3.

Testamentary has two elements: age and
the age of 18. The testator Is also
required to be aware of and understand the extent of his or her property, the
significance and nature of the execution of the Will (i.e., that by so doing, the
testator Is disposing of his or her property), and the relationship of the testator
to those who would ordinarily Inherit his or her estate (commonly referred to as
the "objects of the testator's bounty"). Estate of Lockwood, 254 Gal. App. 3d
309, 62 Gal. Rptr. 230 f1967): In re Fosselman's Estate, 48 Gal. 2d 179, 308 P.2d
336 (1957); In re MIckelson's Estate. 37 Gal. App. 2d 450, 99 P.2d 687 (1940).
over

The court presumes testamentary capacity, or competence. The burden
proof lies with the Will's challenger to show that the testator lacked the
requisite capacity. See Estate of Lockwood. supra; Estate of Goetz. supra.

of

In

an

attempt to prove capacity or the lack of capacity, the court will take

testimony from the following

persons:

AIDSLaw
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(a)

The witnesses who subscribed the Wiii;
38 Cal. 2d 571, 241 P.2d 990 (1952).

(b)

Family and close friends of the testator; in re Linaenfeiter's Estate, supra.

(c)

The attorney who drafted the Wiii; Estate of Goetz. suora: in re
Linaenfeiter's Estate,

XII.

in re Linaenfeiter's Estate.

supra.

Guarding Against a Wiii Contest

An attorney can
vulnerable to attack.

take precautions to lessen the chance that his or her client's Wiii will be
The court may call witnesses of the Wiii to testify.
The attorney,
therefore, should know where to locate these people. The testimony of witnesses, their
observations regarding the testator's appearance or the testator's statements at the time of the
Will's execution, may be critical, it is also important that at least two of the witnesses to the
Wiii be impartial, that is, that they are not takers under the Will. The attorney should explain
to his or her client that having a named beneficiary under the Wiii as a witness to its
execution
without the signatures of two other disinterested witnesses - is an open invitation
-

to

a

claim of undue influence.

The client should assume as much responsibility as is possible in creating and
implementing his or her testamentary scheme, it is imperative that the client makes his or her
own decisions independently, without the intervention of others. The more it appears to the
court that a "committee" executed the client's Wiii, the stronger an opponent's case for undue

influence becomes.
The attorney should not include a named beneficiary in
the Will.
Therefore, discourage lovers, friends, or other

discussions with the client about
prospective beneficiaries from

participating in the Will's preparation.

XIII.

A Note on

Holographic Wills

Often fraught with legal difficulties, a holographic Wiii may be the only option for an
emergency client. In order for a holographic Wiii to be valid under California law, the testator
need only handwrite the Will's material provisions and sign the Wiii. Whereas a holographic
Wiii does not require witnesses, the signatures of witnesses wiii not necessarily invalidate an
otherwise valid holographic Wiii. California Probate Code Section 6111 et sea.
There are no restrictions on the content of a holographic Wiii. Nonetheless, it is helpful
if the testator appoints an executor to administer the Wiii and provides for the executor's bond.
An attorney should advise the testator to identify his or her beneficiaries carefully, to describe
any gifts of property fully, and to write any desired disinheritance provisions
California law generally upholds the validity of holographic Wilis, an attorney
testator to handwrite ail provisions and to sign and date the Will.

clearly. Although
should advise the

Despite the flexibility of California law, problems frequently occur if the testator fails to
or if the Will contains some printed provisions or portions in someone else's
handwriting:

date the Will

A.

Undated Wills. There

are

two

major problems with undated holographs, if the
Will, the court may not be able to determine

testator drafted more than one

Testamentary Documents

which Will is the last Will. Furthermore, the court may not be
if the testator executed the document at a time when she
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able to determine
or he possessed

testamentary capacity.
1.
Conflict With Other Wills, if no one offers another Will into probate, an
undated holograph is valid, if another Will exists, the undated holograph is
invalid with regard to conflicting provisions, unless the court can establish that
the testator executed the undated holograph after the date of the other Will, if
the conflict between the two Wilis involves only a portion of the decedent's

property, the holograph remains valid as it relates to the uncontested property.

Similarly, if two undated holographic Wilis exist, neither is valid regarding the
provisions in conflict. If, however, the two Wills are consistent on other matters,
provisions are valid.

those
2.

Challenges to Testamentary Capacity, if the court determines the testator

lacked capacity at any point during the period when the testator might have
executed the undated holograph, the Will is invalid. A party of interest may
introduce extrinsic evidence to show that the testator had the requisite

testamentary capacity at the time of execution. For example, a person who saw
the testator make the holographic Will can testify that he or she had capacity at
that time. Similarly, a party can also introduce extrinsic evidence in a conflicting
Will situation.
B.

Wills Not Entirely Handwritten. Although only material provisions have to be
in the testator's writing, courts take many views of what is material,. Where there
exists a printed portion, the court must decide either that the printed matter is

material, in which case the entire Will loses its validity, or that the printed matter
is immaterial, in which case the court will disregard only that section.
Presumably, any provision that distributes property or administers the estate is
material.
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AN OVERVIEW OF WILLS AND DECEDENTS' ESTATES

A number of situations may arise that require famiiiarity with the testamentary provisions
from the codes of other states. A California attorney may need to know a different state's iaws
in such areas as;
•

how

an

•

how

a

Wiil is made

•

how

a

Wiil is revoked

•

how

an

estate passes

The

how

an estate

is

a

vaiid Wiii (Intestate Distribution);

(Execution);

by its maker (Revocation);

estate becomes

parties (Probate);
•

in the absence of

subject to judicial evaluation and the objections of

or

dispersed (Administration).

following review is intended only

as an

introduction to

some

recurring issues in wiiis and

decedents' estates.

Adult

Adoption

in aii jurisdictions an adopted person takes by intestate succession in the same manner
child or "issue" of the decedent. Unmarried partners considering the adoption of one
member of the couple by the other, however, should be sure that the code of the state of
which the decedent was a resident permits adoption of adults, and if so, with what restrictions.
as a

Spouse's Share with issue
if the decedent dies leaving a spouse and a child or
estate can range from the 1/3 to the entirety, in absolute
may include everything in the estate or only real property

children, the spouse's share of the
ownership (in "fee") or for life, and
("realty") or personal property, i.e.,
tangible possessions and money ("personalty"). In those states which have not abolished
"dower and curtesy," the surviving spouse is typically entitled to a portion of the estate for life
plus ownership in fee of decedent's personalty or some share thereof.
Priorities if No

Spouse

if the intestate decedent dies without a spouse, his or her estate passes automatically
in the order indicated by statute. Usually a statute provides distribution of the estate to the
intestate decedent's children and to the children of those who are dead, the grandchildren

taking only their deceased parent's share. This is called taking by representation or "per
stirpes." if a statute makes no mention of "representatives," the estate may not pass to a
deceased family-member's children, but may go only to living persons of the deceased
member's generation. Research carefully.
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"Collateral heirs" or "next of kin" refer to family members outside lineal ascent and
descent from the decedent, and not previously designated as representatives. Examples are
cousins and great uncles and aunts.

Survival Time
Some states require a certain period of time to pass between the death of the decedent
and the time at which the estate passes to the heirs. If the heirs faii to live to this time (usualiy
because the same catastrophe which kilied the decedent has graveiy injured them), they

predecease the decedent for purposes of intestate succession. Many states have adopted
provisions of the Uniform Simultaneous Death Act ("USDA"); see Uniform Laws Annotated,
Master Edition, Vol. 8A.

Requisites of Capacity
Every state requires a testator to be of sound mind at the time he or she executes his
or her will. The testator's subsequent mental capacity Is irrelevant to the validity of the will.
Variations occur occasionally regarding the requisite age of the testator, and the effect of
marriage

or

military service

on

the age required for making a wiil.

Number of Witnesses

Neariy every jurisdiction requires a vaiid wili to be subscribed by at least two persons
competent at the time to be witnesses in the state in which the will is executed. Some states,
however, require three witnesses. When executing a will in an estate containing out-of-state
property an attorney should check the requirements of that state.

Holographic Wilis
A holographic Wiil is a testamentary document written entirely or in its material
provisions by the testator, signed and perhaps dated. States are split in allowing the probate
of holographic Wills, and those that do usually impose strict requirements on the testator.

Self-proved Wills
Traditionally, when a Will was admitted to probate some or ail of the subscribing
witnesses had to attest to their signatures before the court. To avoid this onerous requirement,
many states allow a testator or an interested party to "self-prove" a Will at any time after its
execution by having the witnesses declare before a notary that the signatures on the document
are theirs.
Can Witness be

Beneficiary?

To avoid fraud, duress, and
a beneficiary to act as a
Will remains valid, but the bequest
so much of the estate as he or she
the laws of Intestate succession.
to

permit

beneficiary named in

a

undue influence In the making of Wills, many states refuse

subscribing witness. The penalty fails

on

the witness: the

to the interested witness is void. The witness may still take
would have been entitled to had the estate

passed through
impose this condition upon the spouse of a
acts as a witness.

Some states

Will, when the spouse
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Revocation Methods
In every state a subsequent Will revokes a prior Will, but in some, the revocation must
be express. Inconsistent provisions may Imply a partial revocation, leaving consistent terms
Intact. Most states retain all or some of the traditional means of physical revocation: burning,

tearing, cancelling (i.e., crossing out), obliterating, or destroying. Obviously, the physical act
cannot be Inadvertent.
However,the testator seeking to make a physical revocation must
Intend the revocation at the same moment as performing the act, and not later, for the
revocation to be effective. Divorce and annulment typically revoke provisions to a former
spouse. In some states, marrying or having children subsequent to the execution of a Will acts
as a revocation, unless the Will provides for these status changes.
Can Executor Act Prior to

Appointment?

Can a nominal executor take custody of a deceased testator's body and arrange funeral
services before being officially empowered by the court? In many states the answer is yes.
Since the goal of probate Is to act In accord with the decedent's Will, If the decedent has
named an executor, adherence to this goal requires the court to endorse acts undertaken on
the decedent's behalf in good faith by the same, subsequently appointed executor.

Informai Probate
Some kind of Informal

or "common form" probate Is available In those states which wish
probate of uncontested estates by permitting administration after "interested
parties" (the heirs at law or by devise) have been given notice.

to facilitate the
%

When to Contest a Will
In most states, only an Interested party can contest a Will. It may be contested before
probate, on admittance to probate, within 4 to 12 months after admittance, or at any time
during the probate, depending upon the jurisdiction and the grounds of the objection. Contest
of an informal probate often Implies the commencement of formal, or "solemn form" testacy
proceedings yielding conclusive results. Appeals from judgments of the court In either formal
or Informal proceedings may be taken long after
probate If an interested party was under a
disability (minority, lunacy, nonresident status) at the time probate was begun.

Order of Claims
When a decedent's estate is insufficient to meet all financial claims outstanding at the
time of death the states require the personal representative of the estate to pay debts In a

statutorily prescribed order of preference. The personal representative is appointed by the
court to administer the estate: collect the debts and pay the bills. Within each class, no debt
or kind of debt may be preferred to another.

Summary Administration Procedure
Many states permit a decedent's spouse, next of kin, or personal representative to
distribute the estate and collect debts when the real and/or personal property of the decedent
has little or no net worth, or when the value of the estate is simply at or below a statutorily
defined limit. Distinguish this procedure from informal probate: informal probate exists to
move uncontested probates through the courts with maximum efficiency,
regardless of an
estate's value; summary administration is only available when the estate has a moderate-tonegative value and

no contest Is made.

states which group

them under

a

These procedures remain distinct
single, informal probate statute.

even

in those few
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ATTACHMENT A
Will Checklist

WILL DRAFTING CHECKLIST
A.

Personal and

family data

1.

Full

2.

Address, telephone - both home and business
County of residence; how long In California

3.
4.

name

(Including middle name), aka

Married? name of spouse
If separated, when?
b. Dissolution pending? get county and action number
c.
Divorce, when? get Information on prior marriages and
Children
names and dates of birth

a.

5.

divorces

-

6.
7.

Any deceased children?
Any grandchildren?
Business or occupation; employer
Social Security number

8.

Estimated annual Income from business and other

a.

b.

B.

sources

Total assets
Find out date acquired, cost, present value, encumbrances, and forms of title. If possible;
be sure to total the gross value; If the estate Is not simple and of small value refer to
estate
1.
2.

3.
4.

5.
6.
7.

8.
9.
10.
11.

C.

Real property - In California and out-of-state
Bank accounts ~ location
Stocks and bonds

Tangible personal property

~

autos, furniture, boats, etc.

Life Insurance ~ face amounts, beneficiaries
Death and retirement benefits - how much and benefits
Debts owed to client
Business Interests ~ partnerships, sole proprietorships, controlled

corporations
Copyrights, patents
Other
antiques, stamp collections, rare books, etc.
Expectancies - beneficial Interests In trusts, expected Inheritances of gifts, power
of appointment
~

Will
1.

planning attorney where possible

provisions

Testamentary gifts
a.

b.
c.

d.
e.

~

name

contingent beneficiaries

Household effects and other tangible personal property
Gift of residence
Other real property ~ subject to encumbrances?
Gifts of money - note If gifts to minors
Gift of specific Items

f.
2.

Residue
Executor and

3.

Guardian, if minor children

alternate/successors. Bond waiver?
~ guardian of children, guardian of estate
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4.

5.
6.

D.

Funeral and burial instructions
No contest clause?
Intentional omission clause?

Some
1.

tips for the lawyer (and the client)

When

client,
2.

interviewing the client, find out the reiationship of the beneficiaries to the
friend, mother, cousin. See the client alone whenever possible.

If the client leaves something to a person and then a gift over to the person's
children, find out if it is by right of representation or if the gift over is to the children
then living. Exampie: "... in equal shares to my children who survive me" (per
capita distribution); "... to my issue who survive me, by right of representation" (if
testator's child

predeceases her/him, then that child's share would go to the child's

issue, and not divided among remaining children living at death of testator).
3.

Try to discourage clients attaching a list of Items to the Will to be distributed or
leaving the list in her/his safe deposit box and referring to it in the Will. It's a good
idea to list aii these items in a Codicil (if it is a long list and would make the Will
lengthy). Then the client can revise the Codicil and not redo the Will at the time.
As an alternative, advise clients to leave all their property to a
written instructions for distributing the property. Advise clients

legally binding. Check to
4.

ensure

clients

are

trusted friend with
that this list Is not
comfortable with this approach.

Advise a client that even though there are burial instructions In the Will, It is a good
idea to leave the Instructions with someone else or place the Instructions among

personal

papers.

Various agencies provide cards with instructions to carry in the

wallet.
5.

If

a

client lists

a

gift to

a

charity, get the full

name

and address of the charity, if

possible.

Example: SPCA is not good enough; designate it the Society for the Prevention of
Cruelty to Animals of San Francisco, 2500 16th Street, San Francisco, California
91002. (Indefinite names of charities have led to much litigation, especially In huge
estates.)
6.

If a client wants her/his pet "put to sleep" upon the client's death, try to discourage
this. Instead, have the client leave the pet to a friend to place in a home or to Pets
Are Wonderful Support (PAWS) directly. If the client still Insists, the client can tell
the friend to put the pet down, but at least it will not be written in the Will. This kind
of informal request is not legally binding and the person to whom the client leaves
the pet can do what s/he wants.

7.

One

for all the questions on the value of the assets Is to determine if the
large enough for federal estate taxes. As you know, California no longer
has inheritance taxes to worry about. If a client dies after 1987, the threshold
amount for estate taxes is $600,000. If the client has a large or complex estate plan
send the client to an estate planner for in-depth estate planning.
reason

estate is
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ATTACHMENT B

Sample Will #1

SAMPLE WILL #1
(for small estate)

LAST WILL AND TESTAMENT

OF

[NAME OF CLIENT]

I, [NAME OF CLIENT], a resident of the City of

County of
FIRST: I
are

,

California, declare this to be my Will, and I hereby
previously made.
,

revoke all wills and codicils that I have
am

unmarried and have

no

children. The members of my

immediate family

[NAMES OF RELATIVES WHO WOULD SHARE INTESTATE ESTATE).
SECOND:

To my

To [FRIEND ONE], I give my
To [FRIEND TWO], I give
my
I direct my executor
to distribute the remainder of my personal possessions between [FRiEND ONE], [FRIEND TWO],
and [FRIEND THREE] in the manner that my Executor deems appropriate, taking into consideration
any wishes that I have made known to my Executor prior to my death.
friends, I give the following:

.

THIRD: To the following relatives and friends who survive me, I give all the rest of
the following shares: To [RELATIVE ONE], I give
share(s), to [RELATIVE
TWO], I give^
share(s), to my friend, [FRiEND ONE], I give
share(s), to my friend,
[FRIEND TWO], I give
share(s), to my friend, [FRIEND THREE], I give
share(s). In
addition, my executor shall receive
share(s) in compensation for my executor's services.

my estate on

FOURTH: I
If [FIRST

appoint my friend, [FIRST EXECUTOR], to be my executor to serve
EXECUTOR] Is unable or unwilling to serve, I appoint [SECOND
EXECUTOR] to serve without bond, if [SECOND EXECUTOR] is unable or unwilling to serve, I
appoint [THIRD EXECUTOR] to serve without bond. My estate shall be administered under the
California Independent Administration of Estates Act. I authorize my executor to sell or lease all or
any part of the property of my estate, at public or private sale, with or without notice, as my
executor. In his or her sole and absolute discretion, considers necessary for the proper

without bond.

administration and distribution of my estate.
FIFTH: Except as otherwise provided in this Will, I have Intentionally and with full
knowledge omitted to provide for my heirs. I do this, not out of a lack of affection, but because I
know my family is adequately provided for. If any person who, if I died intestate would be entitled
to any part of my estate, shall either directly or indirectly, alone or in conjunction with any other
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claim in spite of my Will an intestate of my estate, i give that person One Dollar, and no
in lieu of any other share or interest in my estate.

person,
more,

If any beneficiary under this Will in any manner, directly or indirectly, contests this
of its provisions in any legal proceeding that is design^ to thwart my wishes as
expressed in this Will, any share or interest in my estate given to that contesting beneficiary under
this Will is revoked and shall be disposed of in some manner provided herein as if that contesting
beneficiary had predeceased me.

Will

or

any

SIXTH:

i request that my body be cremated and that my executor arrange for
body in the manner that she or he deems most appropriate unless prior
arrangements have been made by my attorney-in-fact for health care decisions. To have published
in any newspaper an obituary notice containing whatever information she or he may choose, i
request that my executor consider my wishes in this matter if i have made my wishes known to my
executor before my death.

disposition of

other

my

if any provision of this Will, or of any Codicil, is invalid, it is my intention that ail of the
provisions be fully effective.
IN WITNESS

of

,

WHEREOF, i have executed this, my Will, on this
at
California.

19

,

day

,

[Signature]

ATTESTATION

THE FOREGOING

INSTRUMENT, consisting of

pages,

including the

one

signed by

the date hereof, by, signed as and declared to be the testator's Will, in the presence of the
testator, and in the presence of each other, have subscribed our names as witnesses thereto. Each of us
observed the signing of the Will by the testator and by each other subscribing witness and knows that each
signature is the true signature of the person whose name was signed.
us, was at

Each of

us

is

now more

than

eighteen (18)

years

of age and a competent witness and resides

at the address set forth after each name.

We are acquainted with the testator. At this time the testator is over the age of eighteen
and to the best of our knowledge, is of sound mind and is not acting under duress, menace,
fraud, misrepresentation, or undue influence.

(18)

years,

We declare under

Executed

on

penalty of perjury that the foregoing is true and correct.
,

19

,

at

California.

[Signature]

[Signature]

Address

Address

,
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ATTACHMENT 0

Sample Will #2

SAMPLE WILL #2

LAST WILL AND TESTAMENT

OF

[NAME OF CLIENT]

i,

,

a

resident of

County, California, being of full age, sound mind and memory and under no restraint, declare this
instrument to be my Last Will and Testament and hereby revoke all Wills and Codicils that I have
previously made.
I.

or

children of

1.a. I do hereby declare that I am single and have no living or deceased children
predeceased children. The members of my Immediate family are

OR
l.b. I do

hereby declare that I

am

single, having

children, namely

,

namely

never

been married. I have

born

and

born

,

.

OR

or

children of

I.e. I do hereby declare that I
predeceased children.

am

married and have

no

living

or

deceased children

OR
1.d.

I do

hereby declare that I

am

married and have

children, namely

born
,

and

namely

born
OR

I.e.

I

do

declare
and

that
was

County.
,

,

born
born

I
am
divorced

I

single.

have

I

was

married

in

to
in

children,
and

namely
namely

2.20
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I further declare that this Will Is not related to any contract to make a Will or any
agreement similar to such a contract to make a Will entered into by me with any other person, and
I further declare that there is no such contract, written or oral.
II.
I nominate
without bond.
I nominate

Should
to serve

as Executor of this Will, to serve
be unavailable to serve as Executor,
as Executor of this Will, without bond.

My Executor shall have the authority to distribute property as provided herein,
authority to sell, with or without notice, at either public or private sale, any
property belonging to my estate [, excepting the property listed in Paragraphs
,
,
and
of this Will], in order to pay any of my expenses before my death or any expenses of my
estate, subject only to such confirmation of the Court as may be required by law. My estate shall
be administered under the California Independent Administration of Estates Act.
I direct my
Executor to pay all of the expenses of my last illness, of my [CHOOSE ONE: funeral and burial
(OR) funeral and cremation (OR) burial (OR) cremation], and of the administration of my estate.
2.a.

and shall further have the

,

OR
2.b. My Executor shall have the authority to distribute property as provided herein,
and shall further have the authority to sell, with or without notice, at either public or private sale, any

property belonging to my estate [, excepting the property listed In Paragraphs
,
,
,
and
of this Will], as my Executor, In his or her sole and absolute discretion, considers necessary
for the proper administration and distribution of my estate. My estate shall be administered under
the California Independent Administration of Estates Act. I direct my Executor to pay all of the

of my last Illness, of my [CHOOSE ONE: funeral and burial (OR) funeral and cremation
(OR) burial (OR) cremation], and of the administration of my estate.

expenses

III.

[OPTIONAL]
I direct that all Inheritance, estate, transfer and other death taxes (including interest
and penalties) assessed or payable by reason of my death on any property or interest in property
which is included In my estate for the purpose of computing taxes be paid by my Executor out of
the residue of my estate disposed of by this Will, without adjustment. No such taxes shall be

charged to or collected from any beneficiary of my probate estate, nor from any transferee or
beneficiary of any property outside my probate estate.
IV.

[OPTIONAL]
I hereby authorize my executor to utilize the services of an attorney, accountant, and
professional as may be necessary in the administration of this, my Last Will and
My Executor named herein shall be entitled to [reasonable compensation
commensurate with the services actually performed and to] reimbursement for these and other
expenses properly incurred. [See also paragraph 6.b.]

any other
Testament.
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V.
5.a. [All Property to One Beneficiary] I give, devise and bequeath my entire estate,
whether real, personal, or
of every kind, nature and description whatsoever, and wherever
situated, which I may now own or hereafter acquire, or have the right to dispose of at the time of
my death, by the power of appointment or otherwise, to
,

mlx^,

absolutely and in fee simple. If
me, then this property shall pass Instead to

shall predecease
.

5.b. [All Property to One Beneficiary; Testator Hopes That Beneficiary Shall Share
Property with Friends and Family] I give, devise and bequeath my entire estate, whether real,
personal, or mixed, of every kind, nature arid description whatsoever, and wherever situated, which
I may now own or hereafter acquire, or have the right to dispose of at the time of my death, by the
power of appointment or othenvise, to
absolutely and in fee
simple. It Is my hope that
shall share this bequest with my other friends and
family, but
shall have the sole and absolute authority to
distribute any property received. If
shall predecease me,
then this property shall pass Instead to
with the same
conditions and hope that
will share this bequest with my other
friends and family.
,

,

5.C.

[Specific

Bequests]

To

predecease me, then this gift shall lapse and become part of the residue of
gift shall pass Instead to
].
5.d. [Specific Bequests
and
them predecease me. I leave

predecease

me,

-

I

,

leave

Should

.

my estate

[OR: then this

Joint Beneficiaries] To
jointly, or to the survivor of them solely should either of
Should both

.

and

then this gift shall lapse and become part of the residue of

my estate.
VI.
6.a. After payment of all my expenses before my death and estate expenses, I leave
the rest, residue and remainder of my estate, of whatever character and wherever located, which
I may now own or which I or my estate may hereafter acquire, or have the right to dispose of at the
time of my death, by the power of appointment or otherwise, which is not otherwise disposed of by

this Will, to
OR my husband,
share alike].

[OR

my

wife,

,

_,

OR my children, to share and

6.b. To the

estate

In

following relatives and friends who survive me, I give all the rest of my
shares: To
I give a
share; to
I give a
share; to
I give a
share, etc. In addition, my Executor shall receive a
share in compensation for
the

following

,

,

his

or

,

her services.
VII.
7.a.

[Specific Disinheritance] It Is not

Intention to make provision in this, my
or for any relative, next of kin or
any other person not expressly provided for herein, except for children born to or legally adopted
by me after the date hereof, and if any such relative, heir or person has not been expressly
mentioned herein, he or she has been omitted by me intentionally and with full knowledge of his or
Last Will and Testament, for

my
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her relationship and existence, i do this, not out of a lack of affection, but because I know my family
is adequately provided for. If any person who, if I died intestate would be entitled to any part of my

estate, shall either directly or indirectly, alone or in
of my Will a share of my estate, I give
other share or interest in my estate.

that

conjunction with any other person, claim in spite
One Dollar ($1.00), and no more, in lieu of any

person

7.b.

If any beneficiary under this Will in any manner, directly or indirectly, contests
of its provisions in any legal proceeding that is designated to thwart my wishes as
expressed in this Will, any share or interest in my estate given to that contesting beneficiary under
this Will is revoked and shall be disposed of in some manner provided herein as if that contesting
beneficiary predeceased me.
this Will

or

any

7.C. If any beneficiary shall object to the probate of this Will or in any manner directly
or aid in the contesting of this Will, any provisions hereof or any part of the
estate hereunder, then he or she shall be deemed to have
me for the purposes of this
Will and any provisions herein contained.
or

indirectly, contest

pr^eceased

Viii.

[OPTIONAL]
(Guardian for Minor
i direct that
for
other parent legally entitled to
unavailable to serve as guardian,

or

incapacitated Children)
shall

serve as

guardian of

and

in the

custody is unavailable.
I direct that

person
the

case

If

is
shall

I believe that it would not be in

serve as

guardian.

's best interest to be raised

to the age

of majority by [any of the members of my immediate family] [by the child's other parent]
for the following reason:

[LIST REASONS]
If

is not

appointed

as

guardian, i request that

s/he be granted extensive visitation rights with

.

I further direct that

shall be

guardian of the estate of
of my death.

appointed as the

in the event that he/she is still a minor at the time

IX.

[OPTIONAL]
I wish to note that I have life insurance, and that
contradict the

designations made therein

or to

nothing in this Will is intended to

limit the ability to alter such designations.
X.

lO.a.

It is my

wish that after

my

death

my

body be cremated.

my

body be buried.

OR
lO.b.

it is my

wish that after

my

death
OR

Testamentary Documents

10.c. It Is my wish that after my death my
casket for services at and burial In the family plot.

2.23

body be embalmed and placed In a sealed

OR
10.d.

given

It Is my

to

in-fact for health

care

wish that after my death my remains be cremated and my ashes be
[OR:
my Executor], to dispose of as
sees fit unless prior arrangements have been made by my attorney-

decisions.

OR
I direct that my remains be cremated, that the ashes be placed in an urn and
deposited at a place selected by my Executor.

10.e.

that the

urn

be

AND

[OPTIONAL]

10.f. I request that my Executor arrange for disposition of my body in the manner
that he or she deems appropriate unless prior arrangements have been made by my attorney-infact for health care decisions.

OR

notice

10.g. I authorize my Executor to have published in any newspaper an obituary
containing whatever information my Executor may choose.
XI.

(No Funeral or Memorial Service)
I direct that

no

funeral

or

other memorial service be conducted.
XII.

If any part, class, provision or condition of this Wili is heid to be void, invalid or
inoperative, I direct that such invalidity shall not affect any other part, clause, provision or condition
of this, my Last Will and Testament, and that the remainder of this Will shall be carried into effect
as though such part, clause, provision or condition had not been contained herein.
XIII.

common

If I and any beneficiary under this, my Last Will and Testament, should die In a
accident or disasters or under such circumstances that it is difficult or impractical to

beneficiary, though surviving me, should die within
days from and after the date of my death, then such beneficiary shall be deemed
predeceased me.

determine who survived the other, of if any
to have

WILL AND

NOW, THEREFORE, in the presence of witnesses, I sign my name to this, my LAST
TESTAMENT, consisting of
typewritten pages, including the Statement of

Witness page, on

this

day of

,

19

,

at

Name of

,

Testator/Testatrix
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STATEMENT OF WITNESSES
Each of
that
in

our

presence,

us

all

declares under penalty of perjury under the law of the State of California
declared this instrument to be his/her Will and signed this Wiil

of

us

being

present

at

the

same

time,

and

we

now,

at

^'s request, and In his/her presence, and In the presence of each

other, sign below as witnesses, declaring that
sound mind and under no duress, fraud or undue influence.

Date:
Print Name:

Address:

Date:
Print Name:

Address:

Date:
Print Name:

Address:

appears to

be of

Testamentary Documents
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ATTACHMENT D

Sample Will #3

SAMPLE WILL #3*

LAST WILL AND TESTAMENT
OF

[NAME OF CLIENT]

I, (name), a resident of

^

revoking all prior Wills and Codicils.

FIRST:

I declare that I

am

[OR; I declare that I

County, California, declare this to be my Will, hereby

not and have never been married.

am

married to (name).]

I declare that I am single. I was married to (name), and was divorced from such
In
(year) in the County of
State of
.]

[OR:

spouse

I declare that

,

no

children have been born to

or

legally adopted by me.

[OR: I have (a child/children), namely,
(date), [and
(name), born on
children have been born to or adopted by me.)

(name), born on
(date)].

No other

[If spouse to be excluded: I acknowledge the existence of my spouse,
(name), and intentionally with full knowledge choose not to provide for such spouse in this
Will.]
[If child/children to be excluded: I acknowledge the existence of my child (children),
(names), and Intentionally with full knowledge choose not to provide for such child (children),
or for the Issue of such child (children), in this Will.]

SECOND: I nominate
to serve without bond or

[If client has

unwilling,

an

(name) as Executor of my Last Will and Testament
surety of any kind.

alternate Executor:

If

or ceases to act as Executor,
Executor to serve without bond.]

*

Fred

(name) fails to qualify. Is unable. Is
then I nominate
(name) as

Mage! of the San Diego AIDS Legal Project developed sample will forms #3 and #4.
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The term "Executor" as used in this Wiii shaii inoiude any personai representative(s) of my
i authorize my Executor to seii at either pubiic or private saie and to lease, with or without

any property

belonging to

estate,

notice,
estate, subject only to confirmation of court required by law.

my

THIRD:

If at my death anyone who takes from me by my Wiii or by succession is under the age
of eighteen (18) years, i appoint my Executor as guardian of any of the property that such minor
takes from me. My Executor may, at my Executor's discretion, seii for the minor's account any part
of the minor's share.

Any property

or its proceeds distributable to a person under the age of eighteen (18) years may be
delivered without bond to any suitable person with whom the minor resides or who has care or
control of the minor.

fif minor children exist and client has wishes about a guardian: If at any
it is necessary to appoint a guardian for any child of mine, i nominate
(name) as guardian of the person and of the estate of such child.]

time after

fIf minor children exist and the client has a second choice: if
fails or ceases to serve as guardian, I nominate
of the estate and of the person of such child.)

(name)
(name) asguardian

fif minor children exist and client wants visitation rights for 1st choice guardian:

my

death

if

(name) is not appointed as guardian, i request that
(name) be grant^ extensive visitation rights with any such child
who is

a

minor.)

FOURTH: I direct my Executor to pay ail of the expenses of my last illness, of the administration
and of the disposition of my remains.

of my estate,

[I direct that
[i direct

my

no

funeral

or

Executor to

other memorial services be conducted.)

arrange

for appropriate memorial services.)

[it is my wish that my remains be cremated, that my ashes be delivered to my Executor,
and that my Executor arrange for the disposition of my ashes in the manner the Executor
deems most appropriate.)
[it is my wish that after my death,

my

body be buried.)

[BEQUEST OPTION 1)
(if client has particular gifts)
FIFTH:

I

give ail property

over

which i have power of testamentary disposition as follows:
A.

1.
[To my
(gift). Should

fOR To my

Particular Bequests

(relationship),
(name) predecease

me,

(name), i give
then this gift shall)

(relationships),

Testamentary Documents

(names), I give

(gift), in equai shares,

or
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aii to the survivor of them.

Shouid

(names) predecease

me,

then this gift shaii]

[OR To the charitabie organization of

(name), located at
(address), I give
(gift)- Shouid this
charitabie organization cease to exist before the distribution of this gift, then this gift shaii]
[pass instead to my

[OR

pass

shares,

or

(relationship),

instead to my

(relationships),

(name).]

(names), in equai

aii to the survivor of them.]

[OR pass instead to the charitabie

organization of
(address).]

(name), located at

[OR lapse and become part of the residue of my estate.]
2.

(Repeat

as

necessary)
B.

Remainder Clause

i give aii of the rest and the residual of aii my property,
kind and character, and wherever located, to

(name).* if

whether real, personal, or mixed, of whatever
[my
(relationship),
(name) predeceases me, then this

property shaii]

[OR

(relationships),

my

shares, or all to the survivor of them.*
me, then this property shaii]

[OR

the

charitabie

the distribution of this

[pass instead to

my

if

(names), in equal
(names) predecease

organization of
(name), located at
(address). Shouid this charitabie institution cease to exist before
property, then this property shaii]

(relationship),

[OR pass instead to my
(relationships),
equai shares, or to the survivor of them.*]

(name).*]
(names),

in

[OR pass instead to the charitabie organization of

(name), located at

(address).]
[*For optional use after anvtext marked with asterisk: Although (name) (names) shall
have the sole and absolute authority to distribute this property, I have made this bequest on the
condition and with the hope that
(name/names) will share this property with

i have made known to

(name/s and/or reiationship/s), in any way that
(name/names) deem(s) appropriate, taking into account any wishes that
(name/names) prior to my death.]
[Go to paragraph 6.]
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[BEQUEST OPTION 2]
(if client makes lump estate bequest)

FIFTH: I give all property over which I have power of testamentary disposition as follows; I give
my entire estate, whether real, personal, or mixed, of every kind, nature,
description whatsoever,
and wherever situated, which I may now own or hereafter acquire, or have the right to dispose of
at the time of my death, by the power of appointment or othen/vlse, to

arid

[my
(name) predeceases

(relationship),
me,

[OR my

shares,

[OR
of this

(names), in equal
(names) predecease me,

(relationships),

or

then this

(name).* If

then this property shall]

all to the survivor of them.* If

property shall]

the

charitable

organization of
(name), located at
(address). Should this organization cease to exist before the distribution
property, then
this property shall]

[pass Instead to

(relationship),

my

(name).*]

fOR pass instead to my
In

equal shares,

or

(names),

(relationships),
all to the survivor of them.*]

fOR pass instead to the charitable

(name), located at

organization of

(address).]
[*For

optional

use
after anv text
marked
with
asterisk:
Although
(name/names) shall have the sole and absolute authority to distribute this

property, I have made this bequest on the condition and with the hope that
(name/names) will share this property with
(name/names
^

and/or

relationship/s), in any way that
(name/names) deem(s) appropriate, taking into
wishes that I have made known to
(name/names) prior to my
death.]
account any

[Go to paragraph 6.]
SIXTH:

For the purposes of this Will, a beneficiary shall be deemed to survive
beneficiary does not die within sixty (60) days after the date of my death.

me

if the

SEVENTH: If any person, whether or not related In any way by blood to me, shall either directly
or indirectly attempt to oppose or set aside the probate of this Will, or to impair or invalidate any
of its provisions in any legal proceeding that is designed to thwart my wishes as expressed in this
Will, or to aid in the contesting of this Will, and such person shall establish a right to any part of my
estate, any interest to that person is revoked and shall be disposed of in the same manner provided
herein

as

if that

EIGHTH:
wills.

contesting beneficiary had predeceased

I have not entered into either

me

a contract to

without issue.

make wills

or a contract not to

revoke

Testamentary Documents
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NINTH: As used in this Wiii, the mascuiine, feminine, or neuter gender, and the singuiar or piurai
number, shaii each be deemed to inciude the others whenever the context so indicates.
TENTH:

If any part, clause, provision, or condition of this Wiii is held to be void, invalid, or
inoperative, I direct that such invalidity should not affect any other part, clause, provision, or
condition of this Will, and tfiat the remainder of this Will shall be carried into effect as though such
part, clause, provision, or condition had not been contained herein.

Now, therefore, in the presence of witnesses, i sign my name to this, my Last Will and Testament,
(#) typewritten pages, including the Witness Attestation page, on this

consisting of
day of

,

1990, at

.

(name)
WITNESS ATTESTATION
On the date written below,
(name), hereinafter referred to as 'Testator,"
declared to us, the undersigned, that this instrument, consisting of
(#) pages, including the
page on which we have signed as witnesses, was Testator's Will, and requested us to act as witness
to it. Testator thereupon signed this Will in our presence, ail of us being present at the same time.
We now, at Testator's request, in Testator's presence, and in the presence of each other, subscribe
our names as witnesses. At this time the Testator is, to the best of our
knowledge, of sound mind
and is not acting under duress, menace, fraud, misrepresentation, or undue influence.

We declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this instrument was executed on the date written below in
(County) County, California.

Date:

Witness

Date:

Signature

Witness Signature

Printed Name of Witness

Printed Name of Witness

Address

Address

City/State/Zip

City/State/Zip
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ATTACHMENT E

Sample Will #4

SAMPLE WILL #4*
LAST WILL AND TESTAMENT
OF

[NAME OF CLIENT]
I,
to be my

County, California, declare this

(name), a resident of
Will, hereby revoking all prior Wills and Codicils.

FIRST:

I declare that I

have been born to

SECOND:
Testament to

or

am

not and have never been married.

legally adopted by
I nominate

without bond

I declare that

no

children

me.

(name)

as

Executor of

my

Last Will and

surety of any kind. If
(name) fails to
qualify, is unable, is unwilling, or ceases to act as Executor, then I nominate
(name) as Executor to serve without bond. The term "Executor" as used in this Will shall include
any personal representative(s) of my estate. I authorize my Executor to sell at either public or
private sale and to lease, with or without notice, any property belonging to my estate, subject only
serve

or

^

to confirmation of court

required by law.

THIRD: If at my death anyone who takes from me by my Will or by succession is under
the age of eighteen (18) years, I appoint my Executor as guardian of any of the property that such
minor take from me. My Executor may, at my Executor's discretion, sell for the minor's account any
part of the minor's share. Any property or its proceeds distributable to a person under the age of
eighteen (18) years may be delivered without bond to any suitable person with whom the minor
resides

or

who has

care or

control of the minor.

FOURTH: I direct my Executor to pay all of the expenses of my last illness, of the
administration of my estate, and of the disposition of my remains. I direct my Executor to arrange
for appropriate memorial services. It is my wish that my remains be cremated, that my ashes be
delivered to my Executor, and that my Executor arrange for the disposition of my ashes in the
manner the Executor deems most appropriate.
FIFTH: I give all property over which I have power of testamentary disposition as follows:
my entire estate, whether real, personal, or mixed, of every kind, nature, and description
whatsoever, and wherever situated, which I may now own or hereafter acquire, or have the right to
dispose of at the time of my death, by the power of appointment or othenwise, to my
I

give

(relationship),
(name) predeceases
^

(name).

*

Fred

(name).
me,

If

then this property shall pass instead to my

(relationship),

Nagel of the San Diego AIDS Legal Project developed sample will forms #3 and #4.
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SDCTH: For the purposes of this Will, a beneficiary shall be deemed to survive me if the
beneficiary does not die within sixty (60) days after the date of my death.
SEVENTH: If any person, whether or not related in any way by t)lood to me, shall either
directly or indirectly attempt to oppose or set aside the probate of this Will, or to impair or invalidate
any of its provisions in any legal proceeding that is designed to thwart my wishes as expressed in
this Will, or to aid in the contesting of this Will, and such person shall establish a right to any part
of my estate, any interest to that person is revoked and shall be disposed of in the same manner
provided herein as if that contesting beneficiary had predeceased me without issue.

EIGHTH:

i have not entered into either a contract to make wills or a contract not to

revoke wills.

or

NINTH: As used in this Will, the masculine, feminine, or neuter gender, and the singular
plural number, shall each be deemed to include the others whenever the context so indicates.

TENTH: if any part, clause, provision, or condition of this Will is held to be void, invalid,
inoperative, I direct that such invalidity should not affect any other part, clause, provision, or
condition of this Will, and that the remainder of this Will shall t)e carried into effect as though such
part, clause, provision, or condition had not been contained herein.
or

Now, therefore, in the presence of witnesses, i sign my name to this, my Last Will and
Testament, consisting of
(#) typewritten pages, including the Witness Attestation page, on this
day of
1990, at
(city/state/zip).
,

(name)
WITNESS ATTESTATION
On the date written below,

(name), hereinafter referred to as
(#) pages,
including the page on which we have signed as witnesses, was Testator's Will, and requested us
to act as witness to it. Testator thereupon signed this Will in our presence, ail of us being present
at the same time. We now, at Testator's request, in Testator's presence, and in the presence of
'Testator," declared to

us,

the undersigned, that this instrument, consisting of

each other, subscribe our names as witnesses.

At this time the Testator is, to the best of our

knowledge, of sound mind and is not acting under duress, menace, fraud, misrepresentation, or
undue influence.
We declare under penalty of perjury under the laws of the State of Caiifornia that the
foregoing is true and correct, and that this instrument was executed on the date written below in
(County) County, Caiifornia.

Date:

Witness

Date:

Signature

Witness Signature

Printed Name of Witness

Printed Name of Witness

Address

Address

City/State/Zip

City/State/Zip
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ATTACHMENT F
Brochure

MAKING YOUR WILL*
TAKING CARE OF YOUR LEGAL AFFAIRS
A diagnosis of HiV infection is a shattering experience for anyone, it changes your iife-makes you ask questions you've never asked. And it forces you to pay attention to matters
you may have taken for granted or simpiy avoided: matters like your health, relationships,
living situation, or what happens when you die.

But it can also be an opportunity to take charge of your life and to
decisions about issues that are important to you, such as who will take care
will receive your property, who will become the guardian of your child, or who
funeral after your death.

make your own
of your pet, who
will arrange your

You need to plan for the future, regardless of your health, age, or assets. You need to
make your own decisions about living and dying, and not simply allow others-a physician,
judge, or distant reiative--to make these critical and personal decisions for you.

But if you have a life-threatening illness you must make these decisions early. Through
document called a Durable Power of Attorney for Health Care, you may invest in someone
eise~a lover, spouse, close relative, or trusted friend-the right to make decisions about your
medical care. Through a general power of attorney you may authorize someone to manage

a

your financial affairs on your behalf. And through a Will you may
on how your property will pass after your death. Your local SALSA

prepare

make binding instructions
organization can help you

ail these documents.

WHAT IS A WILL?
A Will is

a legal document that governs how your property and assets will be distributed
death. An AIDS legal service attorney can work with you on setting up a simple Will,
that is, a Will without trust provisions. The attorney will draft a formal document that sets out
your specific instructions on how you wish your property to be distributed. This Will is then
signed before two or more witnesses.

at your

Certain types of property are distributed by means other than a Will. Examples of such
property passing "outside" the Will include:
•
•

•

real estate in which the title is held in joint tenancy:
checking, brokerage, and other financial accounts held in joint tenancy;
life insurance proceeds when a charity or person is named as a beneficiary;
or

•

property held in trust, including simple savings bank trusts and living trusts.

*
Text of brochure published by California
statewide network of legal services for persons

State AIDS Legal Services Association [SALSA], a
with HiV infection. Contributing authors were
Paige Wickland, Virginia Palmer, and Clint Hockenberry of the AIDS Legal Referral Panei/San
Francisco.
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All your other assets--from your personal bank account to household items to real estate
owned by you alone or as a tenant-in-common--pass according to the terms of your Will. In

addition, you can leave valuable Instructions in your Will regarding your funeral, burial or
cremation, or regarding your selection of a guardian for your children.

WHAT HAPPENS IF YOU DO NOT MAKE A WILL?
If you

die without a valid Will, your property passes according to a complex legal scheme
children, or blood or adopted relatives. Your lover or friend receives nothing,
regardless of the length or Importance of your relationship. Nor will any of your money or
property go to your favorite charity, even If you told your friends and family that you wanted
your money to help fund a particular non-profit service. Finally, If you die without a WIN and
no close relative can be found to Inherit your property. It will pass to the State.

to spouses,

CAN YOUR WILL BE CHALLENGED?
You may be concerned that your family will try to set aside your Will. If you are 18 years
old or older and have the mental capacity to make a WIN, your WIN should be recognized as
valid. "Mental capacity" to make a Will Is a legal standard that Is impossible to define with

certainty, but generally
1)

You

means

are aware

that:
of the kind of property you own and where the property Is

located;
are aware of the existence of your family members, spouse, or children
and that they are the persons who would usually receive your assets (whether
or not you finally decide to name them In your Will); and

2)

You

3)

You understand what property

you want to

give to whom.

If someone deprives you of your free will by unduly Influencing you or misleading you
in disposing of your property In a way you would not otherwise have done, all or part of your
Will may be held Invalid. One reason to execute a formal Will Is the presence of witnesses who
can

later

testify to your mental capacity and to the lack of undue influence.

You

or "lack of mental capacity" If you make your
possible while you are reasonably healthy. Your health may rapidly change,
and legal challenges to Wills are often made on the basis that the Willmaker was too weak to
know what he or she was doing.

WIN

can

avoid claims of "undue Influence"

as soon as

HELPING YOU MAKE YOUR WILL
If you are a person

with serious HIV Infection, contact the local AIDS legal service closest
legal program will arrange for one of Its volunteer attorneys
Power of Attorney. No fees are generally charged for these
basic legal services. If you are unable to make an office visit, an attorney will come to your
home or hospital room.

to you during business hours. The
to draft your simple Will or Durable

To assist the attorney In her or his drafting of your Will, please answer the following
questions before your meeting, if you do not understand a particular question, ask your
attorney. He or she will answer any question you may have about your WIN.
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WILL INFORMATION

1)

NAME:

2)

ADDRESS:

3)

HOME TELEPHONE:

4)

FAMILY SITUATION:

check here
and proceed to

_

WORK TELEPHONE:

If you have never been married and have never had children,

Item D. Otherwise, please provide:

A.

Name of current

B.

Date and

C.

Names and birth dates of all your

children, whether

D.

Names of parents,

they

E.

Names of brothers and sisters, whether or not

5)
or

or

former

place of divorce

spouse(s):

or

whether

separation from spouse:

or not

ALTERNATE FAMILY SITUATION: If
her

are

you

or not

they are still living:

still living:

they

have

a

are

still living:

companion

or

lover, please state his

name:

Do you have an agreement or contract with that person about the ownership or
your property? If yes, please bring the agreement with you to the interview.

disposition of

Testamentary Documents
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YOUR PROPERTY: Please list all your assets, including real estate, interest in a
or professional practice, bank accounts, stocks or bonds, cars, jewelry, clothing,

business

artwork, furniture, etc. Please number each item.

7)
PROPERTY DISPOSITION: You may leave all your property to one or more persons
and/or charities, or leave particular pieces of property or specific amounts of money to specific
people. In any case, please consider where your property should go if the person you
intended to receive the item should die before you. Your "first choice" is called the intended
beneficiary and your "second choice" is called the successor or contingent beneficiary.
Using the

list your intended and
all your property to one
beneficiary.

successor

same numbering system you used in #6 above, please
beneficiaries for each item listed in #6. If you wish to leave

person or

charity, please

so state

and also list the

successor

8)

RESIDUARY BENEFICIARY: This is a person or charity who receives any of your
money or property not specifically distributed in your Will, which you forgot to Include In your
Will, or which you acquire after you have executed the Will. This person also receives gifts to
others which fail because the named beneficiary or beneficiaries die before you. Please list
your

intended and

successor

residuary beneficiaries here;

9)

OTHER PROPERTY: Please list:

A.

All life insurance

B.

Any retirement

0.

Property, bank accounts,

policies you hold and who is currently listed as the beneficiary:

or

similar benefits you have and who are the named beneficiaries:

or

other assets owned with another person:
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10)
EXECUTOR: This person will be responsible for paying your debts from your estate, for
managing your property during the probate of your estate, and for distributing your property.
You may name as executor any person over the age of 18 years who is a United States
resident and legally competent. You may also name someone who is a beneficiary under your
Will. Please list here the person or persons you wish to become Executor(s) of your Will, along
with alternate Executor(s) in case your first choice is unable or unwilling to serve:

11) FUNERAL INSTRUCTIONS: Please check
Burial,
Funeral

or

your

specific wishes;

Cremation

or

memorial service?

Yes

No

Special instructions:

Do you want your

Executor to publish

Yes

an

obituary?

No

Special instructions for obituary:

12) OTHER INFORMATION: Please note
list any questions you have:

any

other information useful in preparing

your

Will,

or

DATE

Please

SIGNATURE

bring this Will Information Booklet with you when you meet with your attorney to
Will.

prepare your
If you

later decide to change your Will, you may either execute an entirely new Will or merely
changes only part of your Will. Your local AIDS legal service is
available to assist you in making changes to your original Will.
execute a "Codicil" which

Your local SALSA organization can also help you to execute a Durable Power of Attorney for
Health Care, other medical directives, and a financial power of attorney-all at no charge. In
addition, your local AIDS legal service provides assistance on other legal matters to persons
with HIV infection.
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DURABLE POWERS OF ATTORNEY FOR HEALTH CARE
AND DIRECTIVES TO PHYSICIANS

Californians are able to remain in control of their health care despite the onset of Incapacity.
By executing a Durafc)le Power of Attorney for Health Care [DRAHO] or a Directive to Physicians
[DP] they are able to designate others to carry out their desires regarding the nature and extent of
their medical treatment. While an attorney need not prepare either of these advance medical
directives, recent DPAHC contests may Indicate the need for greater attorney involvement In the
future.
The
document

primary

reason

for preparing

a

Durable Power of Attorney for Health Care is to

individual's desires regarding her medical treatment.

Since Incompetence generally
individuai is no ionger able to speak for herself. Other people, such as family
members, friends or health care providers, often have to make difficult medical choices based on
what they beiieve the incapacitated person would have wanted.
Consequently, clear written
expressions of intent and careful selection of an agent are crucial considerations to ensure that an
incapacitated individual is still able to be "in charge" of her health care.
triggers

a

an

DPAHC,

an

Consider the case of Nancy Cruzan who has been on a feeding tube and in a permanently
vegetative state for seven years. The U.S. Supreme Court affirmed the Missouri Supreme Court's
denial of the parents' request to withdraw enteral alimentation. Cruzan v. Missouri Department of
Health [U.S. Supreme Court, No. 88-1503, June 25, 1990], The majority opinion in Cruzan allows
states to enact laws regarding the right of a family member, legal representative, or friend to make
health care decisions for an incapacitated person, including the right not to use life-sustaining
treatment. States may impose a strict standard of proof [i.e., "dear and convincing evidence"] in
deciding whether an incapacitated patient would have Intended to withhold life support.
The Cruzan majority does, however, view the common law doctrine of informed consent "as
generally encompassing the right of a competent individual to refuse medical treatment," a liberty
interest derived from the Due Process Clause of the Fourteenth Amendment. Moreover, the majority
opinion makes no distinction between artificially provided food and water and other forms of lifesustaining medical treatment.
A California Durable Power of Attorney for Health Care likely meets the Cruzan standard of
clear and convincing evidence. A DPAHC contains a statement of intent and explicit instructions
on the use of life-sustaining treatment. It also authorizes the appointment of a proxy [i.e., attorney-

in-fact] to make health care decisions on behalf of an incapacitated principal. A DPAHC requires
qualified adult witnesses who personally know the principal and who are present when the
principal signs the document. Alternatively, a DPAHC can be notarized [Civil Code Section 2433(b)].
Finally, a DPAHC must include certain statutory warnings.

two

The following section provides two different Durable Powers of Attorney for Health Care; the
California Medical Association form fsee Attachment G], and a lawyer-drafted sample form [see
Attachment Hj. Alternatively, an attorney may want to consider the statutory form [Civil Code
Section 2500]. Please note: the AIDS Legal Referral Panel/San Francisco recommends the CMA
form because of its popularity and acceptance among health care providers. Nevertheless, an

attorney may want to include optional provisions under paragraph four of page 2 of the CMA form.
While a Durable Power of Attorney for Health Care allows a client to piace crucial decision¬
making into the hands of a trusted friend, a Directive to Physicians may be appropriate for a
person with AIDS who has no one to appoint as attorney-in-fact. The document Is essentially a
statement of Intent about life-sustaining procedures, it advises an attending physician what a patient
would want if she could speak for herself. A sample Directive to Physicians is attached.
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OVERVIEW OF MEDICAL DIRECTIVE STATUTES*

In

forty-one states and the District of Columbia a competent adult may make health care
incapacitating injury or iiiness. Medical treatment decision statutes in these
jurisdictions reflect the growing consensus among iawmakers than an aduit's traditional right to
accept or reject medicai or surgicai treatment impiies the right to accept or refuse so-caiied artificiai
or extraordinary life-sustaining procedures. Many states have aiso enacted iegislation specifying the
conditions under which an adult may designate a third party who wiil make heaith care decisions
for the aduit in the event of a terminai condition with incapacitation.
choices in advance of

Legisiation concerning medicai treatment decisions has taken two predominant forms.
more common, are statutes providing for the construction of living wiiis." A iiving wiii is
a directive by an aduit to his or her physician requesting that extraordinary iife-sustaining procedures
First, and

be withheld or withdrawn in the event that the aduit, in a terminal condition, is unabie to
communicate responsible decisions about his or her medical care.

Typically, the patient's doctor plus one other physician must "qualify the patient," i.e., certify
writing that the person under their care is in a terminai condition and close to death, in order for
iife-support procedures to be withheld pursuant to the terms of a iiving wiil. Although ail living wiii
statutes proscribe penalties against a physician who knowingly fails to comply with a qualified
patient's request to withhold treatment, no statutes require a doctor to qualify his or her patient.
in

f

By refusing to cross the threshold of qualification, a physician may,»,seek to avoid
implementing the terms of the iiving wiii. Because the decision to qualify is usually made under
demanding immediate action, this loophole in the law of living wiiis needs a
comprehensive legislative response, rather than the time-consuming, case-by-case remedy of the
critical circumstances
courts.

Most states do not require the attending physician, after qualification
termination of procedures, to receive the consent of anyone else.

but before ordering

When an individual has executed a living wiii in prescribed statutory form, his or her intent
regarding treatment is dear. Problems arise when a patient in a terminai condition has executed
no physician's directive, or the terms of such directive do not reveal an unequivocal intent. To
terminate iife-support systems in either case the physician usually must attempt to contact and
consult with one of or a combination of the foiiowing: the patient's spouse, parents, adult children,
guardian, designated health care surrogate, attorney in fact, clergy member, dose friend, or "others
with first hand knowledge of the patient's intention" (Indiana).
in states which have established

an order of priorities, often the physician must first attempt
patient's attorney-in-fact, guardian, or conservator, if they are unavailable,
unwilling, or incompetent to act, the physician must go to the spouse, aduit child, parent, or aduit
sibling to discern the patient's probable intent. Because the law assumes tfiat those closest to the
patient (and thus presumed to know best the patient's intent) are associated with him or her by
blood or operation of law, the lover or friend of an incapacitated aduit in this situation is rarely
entitled to participate in any decision to provide or deny iife-sustaining procedures.

to consult with the

care

*

A legislative innovation which empowers nonmedical
decisions is the durable power of attorney for heaith care

By S. Alan Ray of Los Angeles.

personnel to make terminai heaith
("DPAHC"). A competent aduit who
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DPA/HC designates another person to act as his or her agent for a specified range of
decisions. The power thus created is "durable" because it operates despite the
incapacity of the principal. By executing a DPA/HC, someone with AIDS or ARC can designate a
friend or lover to be the attorney-in-fact or agent with instructions. A durable power of attorney for
health care can instruct a physician to withhold life-sustaining procedures in the event that the
principal (i.e., the patient with AIDS) becomes incapacitated while in a terminal state.
executes a

health

care

The DPA/HC can give the designated agent priority in visitation, authority to employ health
personnel, the right of access to the principal's medical records, the right to consent to and
to authorize pain-killing drugs and unconventional therapies, the right to arrange for the release of
the principal's personal effects from the police or hospital taken at the time of the principal's injury
or illness, the right to receive and transport the principal's body, and the authority to carry out his
or her wishes for a funeral or memorial service, and for the disposition of remains.
care

In short, the durable power of attorney for health care
that all treatment decisions will be made in accord with the

is a very effective means of insuring
principal's intent, including but not

limited to decisions regarding the use of extraordinary life-sustaining procedures. Of the sixteen
states which currently recognize some form of surrogate health care decision-making, six have

expressly adopted a durable power of attorney for health care: California (1983), Utah (1985), Rhode
Island (1986), Illinois and Nevada (1987), and Idaho (1988).
As the

adoption dates indicate, the DPA/HC is a recent but increasingly popular legislative
challenge of permitting citizens to make treatment decisions in advance of
incapacitation. All sixteen surrogate health care states also have statutes allowing execution of a
living will or similar device (sometimes as a section within their DPA/HC statute). Unfortunately,
twenty-five other jurisdictions permit living wills but have created no provision for a ,D,^A/HC or other
surrogate care instrument. Ten more-Kentucky, Massachusetts, Michigan, Minnesota, Nebraska,
New Jersey, North Dakota, Ohio, Pennsylvanian, and South Dakota-have no statutes authorizing
surrogate health care decisions, or the construction of a living will.
response to the

if recent nationwide legislation is an indicator, however, the trend in favor of statutory
creation of durable powers of attorney for health care will continue to gain strength and the number
of states with provisions for surrogate health care decisions will increase in the future.
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ATTACHMENT G
CMA Form

CALIFORNIA MEDICAL ASSOCIATION
DURABLE POWER OF ATTORNEY FOR HEALTH CARE FORM
INSTRUCTIONS AND CHECKLIST
This is

Durable Power of

Attorney for Health Care form. By filling in this form, you can select someone to make health care
if for some reason you become unable to make those decisions for yourself. You can also sjsecify any wishes you
may have about your health care, including your desires concerning decisions to withhold or remove life-sustaining treatment. A
properly completed form provides the best legal protection available to help ensure that your wishes will be respected.
a

decisions for you

READ THIS FORM CAREFULLY BEFORE nLLING IT OUT. EACH PARAGRAPH IN THE FORM CONTAINS IN¬
STRUCTIONS. IT IS IMPORTANT THAT YOU FOLLOW THESE INSTRUCTIONS SO THAT YOUR WISHES MAY

BE CARRIED OUT.
The following checklist is provided to help you
be able to answer yes to each of the following:
1.

I

2.

The individuals I have selected

am a

complete this form correctly. If you have properly completed the form,

California resident who is

at

least 18 years

old, of sound mind and acting of my

own

you

should

free will.

as my agent and alternate agents to make health care decisions for me are at least 18
old and are not.
my treating health care provider.
an employee of my treating health care provider, unless the employee is related to me by blood,
marriage or adoption.
an operator of a community care facility or residential care
facility for the elderly. (Community care facilities are
sometimes called board and care homes. If you are unsure whether a person you are thinking of selecting operates
a community care facility, you should ask that person.)
an employee of a community care facility or residential care
facility for the elderly, unless the employee is related
to me by blood, marriage or adoption.

years
•

•

•

•

3.

I have talked with the individuals I have selected

as my agent and alternate agents and these individuals have
agreed
participate. (You may select someone who is not a California resident to act as your agent or alternate agent, but
you should consider whether someone who lives far away will be available to make decisions for you if and when that
may become necessary.)

to

4.

I have read the instructions and

5.

I have

6.

I have either

completed paragraphs 2,4, 5, 6, 7, 8, and 9 to reflect

my

desires.

signed and dated the form.
had the form notarized; or

had the form properly witnessed:

a) I have obtained the signatures of two adult wimesses who jjersonally know me.

b) Neither wimess is: (1) my agent or alternate agent designated in this form; (2)

a

health

employeeof a health care provider; (3)
care facility for the elderly.

a

community

a person

who operates

or

is employed by

care

provider, or the
care facility or

residential

c) At least one wimess is not related to me by blood, marriage, or adoption, and is not named in my will or so far
as I know entitled to any part of
my estate when I die.
7.

I have given a copy of the completed form to those people, including my agent, alternate agents, family
and

SPECIAL

doctor, who may need this form in

case an emergency

requires a decision concerning

my

members
health care.

REQUIREMENTS
8.

Patients in Skilled

Nursing Facilities: If I am a patient in a skilled nursing facility, I have obtained the signature
advocate or ombudsman. (If you are not sure whether you are in a skilled nursing facility, you should ask
people taking care of you.)

of a patient
the

9.

Conservatees under the Lanterman-Petris-Short Act; IflamaconservateeundertheLanterman-Petris-Short Act
and want to select my conservator as my agent or alternate agent to make health care decisions, I have obtained a

lawyer's certification. (If you

are not sure whether the person you wish to
under the Lanterman-Petris-Short Act, you should ask Aat person.)

select

as your agent

is

your conservator

Ifyou change your mind about who you would like to make health care decisions for you, or about any of the other statements you
have made in this form, you should take all of the following steps: 1. Complete a new form with the changes you desire; 2. Tell
everyone who got a copy of the old form that it is no longer valid and ask that copies of the old form be returned to you so you may
destroy them; 3. Give copies of the new form to the people who may need the form to carry out your wishes as described above in
number 7. If after reading this material you still have unanswered questions, you should talk to your doctor or a
lawyer.
O California Medical Association 1989 (revised)
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DURABLE POWER OF ATTORNEY FOR HEALTH CARE DECISIONS
(California Civil Code Sections 2410-2443)

WARNING TO PERSON EXECUTING THIS DOCUMENT
This is

an

important iegai document. Before executing this document, you shouid know these important facts:

This document gives the person you designate as your agent (the attorney-in-fact) the power to make heaith care
decisions for you. Your agent must act consistentiy with your desires as stated in this document or otherwise
made known.

Except as you otherwise specify in this document, this document gives your agent power to consent to your
doctor not giving treatment or stopping treatment necessary to keep you aiive.

Notwithstanding this document, you have the right to make medicai and other heaith care decisions for yourseif
long as you can give informed consent with respect to the particular decision. In addition, no treatment may
l>e given to you over your objection, and health care necessary to keep you alive may not l)e stopped or withheld
if you object at the time.
so

This document gives your agent

authority to consent, to refuse to consent, or to withdraw consent to any care,
treatment, service, or procedure to maintain diagnose, or treat a physical or mental condition. This power is
subject to any statement of your desires and any limitations that you include in this document. You many state
In this document any types of treatment that you do not desire, in addition, a court can take away the power of
your agent to make heaith care decisions for you if your agent (1) authorizes anything that is iliegai, (2) acts
contrary to your known desires or (3) where your desires are not known, does anything that is clearly contrary
to your

t>est interests.

Unless you specify a shorter period In this document, this power will exist for seven years from the date you
execute this document and, if you are unable to make heaith care decisions for yourseif at the time when this

seven-year period ends,
decisions for yourseif.

this power will continue to exist until the time you become able to make heaith

You have the right to revoke the authority of your agent by notifying your agent or your treating doctor,
or other health care provider orally or in writing of the revocation.

care

hospital,

Your agent

has the right to examine your medical records and to consent to their disclosure unless you limit this
right In this document.
Unless you otherwise specify in this document, this document gives your agent the power after you die to (1)
authorize an autopsy, (2) donate your body or parts thereof for transplant or therapeutic or educational or
scientific purposes, and (3) direct the disposition of your remains.
If there is

anything in this document that you do not understand, you shouid ask

a

lawyer to explain it to you.

TERMS OF DURABLE POWER OF ATTORNEY FOR HEALTH CARE
1. CREATION OF DURABLE POWER OF ATTORNEY FOR HEALTH CARE

By this document I intend to create a durable power of attorney by appointing the person designated below to make health care
me as allowed by Sections 2410 to 2443, inclusive, of the California Civil Code. This
power of attorney shall not be
by my subsequent incapacity.

decisions for
affected
2.

DESIGNATION OF HEALTH CARE AGENT

(Insert the

name and address of the person you wish to designate as your agent to make health care decisions for you. None of
thefollowing may be designated as your agent; (1) your treating health care provider, (2) a nonrelative employee ofyour treating
health care provider, (3) an operator of a community care facility or residential care facilityfor the elderly, or (4) a nonrelative
employee of an operator of a community care facility or residential care facility for the elderly).

I,
(insert your name)
do

hereby designate and appoint;

as

my

(name)

attomey-in-fact (agent) to make health care decisions for me

Address:

Telephone Number
1

as

authorized in this document.
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3. GENERAL STATEMENT OF AUTHORITY GRANTED
If I become

incapable of giving informed consent to health care decisions, I hereby grant to my agent full power and authority to make
decisions for me including the right to consent, refuse consent, or withdraw consent to any care, treatment, service, or
procedure to maintain, diagnose or treat a physical or mental condition, and to receive and to consent to the release of medical
information, subject to the statement of desires, special provisions and limitations set out in paragraph 4.
health

care

4. STATEMENT OF DESIRES CONCERNING MEDICAL TREATMENT

(Your agent must make health care decisions that are consistent with your known desires. You can, but are not required to, state
in the space provided below. You should consider whether you want to include a statement ofyour desires concern¬
ing decisions to withhold or remove life-sustaining treatment. For your convenience, some general statements concerning the
withholding and removal of life-sustaining treatment are set out below. If you agree with one of these statements, you may

your desires

INITIAL that statement. READALLOF THESE STATEMENTS CAREFULLY BEFORE YOU SELECT ONE TO INITIAL.
You can also write your own statement concerning life-sustaining and/or other matters relating to your health care. BY LAW,
YOUR AGENT IS NOT PERMITTED TO CONSENT ON YOUR BEHALF TO ANY OF THE FOLLOWING: COMMITMENT
TO OR PLACEMENT IN A MENTAL HEALTH TREATMENT FACIUTY, CONVULSIVE TREATMENT, PSY¬

CHOSURGERY, STERILIZATION OR ABORTION. In every other respect, your agent may make health care decisions for you
to the same extent you could make them for yourself if you were capable of doing so. If you want to limit in any other way the
authority given your agent by this document, you should state the limits in the space below. Ifyou do not initial one of the printed
statements or write your own statement, your agent will have the broad powers to make health care decisions on your behalf which
are

set forth

in Paragraph 3, except to the extent that there

are

limits provided by law.)

I do not want my life to be prolonged and 1 do not want life-sustaining treatment to be provided or continued: (1) if I
am in an irreversible coma or persistent vegetative state; or (2) if I am terminally ill and the application of life sustaining
serve only to artificially delay the moment of my death; or (3) under any other circumstances where
the burdens of the treatment outweigh the expected benefits. 1 want my agent to consider the relief of suffering and the

procedures would

quality as well as the extent of the possible extension of my life in making decisions concerning life-sustaining treatment.
If this statement reflects your desires initial here:

I want my life to be prolonged and 1 want life sustaining treatment to be provided unless I am in a coma or vegetative
state which my doctor reasonably believes to be irreversible. Once my doctor has reasonably concluded that I will remain

unconscious for the

rest

of my

life, I do not want life-sustaining treatment to be provided

or

continued.

If this statement reflects your desires initial here:

1

want

my

life to be prolonged to the greatest extent possible without regard to my condition, the chances I have for
the cost of the procedures.

recovery or

If this statement reflects your desires initial here:

Other

or

additional statements of desires,

special provisions, or limitations:

(You may attach additional pages if you need more space to complete your statement. If you attach additional pages, you must DATE
and SIGN EACH PAGE.)

2
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5. DESIGNATION OF ALTERNATE AGENTS
are not required to designate any alternate agents but you may do so. Any alternative agent you designate will be able to
make the same health care decisions as the agent designated in Paragraph 2, above, in the event that agent is unable or unwilling

(You

agent. Also, if the agent designated in Paragraph 2 is your spouse, his
matically revoked by law if your marriage is dissolved.)

to act as your

or

her designation

as your agent

is auto¬

If the person designated in Paragraph 2 as my agent is not available and willing to make a health care decision for me, then I designate
the following persons to serve as my agent to make health care decisions for me as authorized in this document, such persons to serve
in the order listed below:

A.

First Alternative

Agent

Name:
Address:

Telephone:

B.

Second Alternative

Agent

Name:
Address:

Telephone:

6.

DURATION

I understand that this power of attorney will exist for seven years from the date I execute this document unless I
time. If 1 am unable to make health care decisions for myself when this power of attorney expires, the authority

agent

will continue to exist until the time when I become able to make health

care

establish a shorter
I have granted my

decisions for myself.

(Optional) I wish to have this power of attorney end before seven years on the following date:
space ONLY if you want the authority of your agent to end EARLIER than the seven-year period described above.)

.

(Fill in this

7. NOMINATION OF CONSERVATOR OF MY PERSON

(A conservator ofthe person may be appointedfor you if a court decides that you are unable properly to providefor your personal
needs for physical health,food,

clothing or shelter. The appointment of a conservator may affect, or transfer to the conservator,
control your physical care, including under some circumstances your right to make health care decisions. You are
not required to nominate a conservator but you may do so. The court will appoint the person you nominate unless that would be
contrary to your best interests. You may, but are not required to, nominate as your conservator the same person you named in
paragraph 2 as your health care agent. You can nominate an individual as your conservator by completing the space below.)
your right to

If a

conservator

of the person

is to be appointed for me, I nominate the following individual to

serve as conservator

of the

person:

Name:
Address:

Telephone:

3

0
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8. CONTRIBUTION OF ANATOMICAL GIFT

(You many choose to make a gift of all or part ofyour body to a hospital, physician, or medical schoolfor scientific, educational,
therapeutic or transplant purposes. Such a gift is allowed by California's Uniform A natomical Gift Act. Ifyou do not make such
a gift, you may authorize your agent to do so, or a member of your family may make a gift unless you give them notice that you
do not want a gift made. In the space below you may make a gift yourself or state that you do not want to make a gift. If you do
not complete this section, your agent will have the authority to make a gift of all or a part of your body under the Uniform
Anatomical Gift Act.)

of the statements below reflects your desires, sign on the line next to that statement. You do not have to sign any of the
do not sign any of the statements, your agent and your family will have the authority to make a gift of all or part
of your body imder the Uniform Anatomical Gift Act.
If any

statements. If you

(

)

I have already signed a written agreement regarding anatomical gifts
with the following individual or institution:

)

Pursuant to the Uniform Anatomical Gift Act, I hereby give, effective

(signature)

(signature)

upon my

CH
n

)
(signature)

or parts; or

The parts or organs

for the

(

death

Any needed organ

listed;

following purpose (check one):

CH

Any legally authorized purpose

n

Transplant/therapeutic

purposes

only and not for research

I do not want to make a gift under the Uniform Anatomical Gift Act, nor
do I want my agent or family to do so.

4

0

Testamentary Documents

2.45

9. AUTOPSY AND DISPOSITION OF MY REMAINS
I understand that my agent will be able to authorize an autopsy (an examination of my body after my death to determine the cause
of my death) and to direct the disposition of my remains unless 1 limit that authority in this document. 1 also understand that my agent
any other person who directed the
funeral services, my will or by some
or

disposition of my remains must follow any instructions I have given in a written contract for
other method.

(OPTIONAL; Ifyou do not want your agent to be involved in these matters, you should state your desires concerning an autopsy
and the person you would like to direct the disposition of your remains. If any ofthe statements below reflect your desires, sign
next to that statement. If none ofthese statements reflect your desires and you want to limit the authority ofyour agent to consent
autopsy andlor to dispose of your remains, you should write your own statement in paragraph 4, above. Under some
circumstances, the law may require that an autopsy be performed even ifyou have refused to authorize your agent to consent to
one.)

to an

Autopsy
(

(.

of

body after

death to

.)

I hereby consent to an examination
determine the cause of my death.

.)

My agent may not authorize an autopsy.

.)

1 prefer that my agent direct the disposition of my remains by the
following method (check one) D burial D cremation

.)

My agent may not direct the disposition of my remains and 1 would
prefer that

(sigruiture)

my

my

(sigruiture)

Disposition of Remains
(

(sigruiture)

(sigruiture)

(ruime arui address)

direct the

.)

disposition of my remains.

I have described the way I want my remains disposed of in

(signature)

D

A written contract for funeral services with

(ruime

D My will.

D Other:

10. PRIOR DESIGNATIONS REVOKED
I revoke any

prior durable power of attorney for health care.

of mortuary!cemetery)

(check one):
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DATE AND SIGNATURE OF PRINCIPAL
(YOU MUST DATE AND SIGN THIS POWER OF ATTORNEY)
I

sign my

name to

this Durable Power of Attorney for Health Care

at

on

(Date)

(City)

(State)

(Signature of Principal)
(THIS POWER OF ATTORNEY WILL NOT BE VALID FOR MAKING HEALTH CARE DECISIONS UNLESS IT IS EITHER:
(1) SIGNED BY TWO QUALIFIED ADULT WITNESSES WHO ARE PERSONALLY KNOWN TO YOU AND WHO ARE
PRESENT WHEN YOU SIGN OR ACKNOWLEDGE YOUR SIGNATURE OR (2) ACKNOWLEDGED BEFORE A NOTARY
PUBUC IN CALIFORNIA.)

STATEMENT OF WITNESSES
(Unless you elect to have this document notarized, two qualified adult witnesses must complete this section. None ofthe following
may be used as a witness: (l)a person you designate as your agent or alternate agent, (2) a health care provider, (3) an employee
of a health care provider, (4) the operator of a community care facility or residential care facility for the elderly, (5) an employee
of an operator of a community care facility or residential care facility for the elderly. At least one ofthe witnesses must make the
additional declaration set out following

the place where the witnesses sign.)

I declare

underpenalty ofperjury under the laws ofCalifornia that the person who signed or acknowledged this document is personally
be the principal, that the principal signed or acknowledged this durable power of attorney in my presence, that the
principal appears to be sound of mind and under no duress, fraud, or undue influence, that I am not the person approinted as attorneyin-fact by this document, and that I am not a health care provider, an employee of a health care provider, the operator of a community
care facility or residential care facility for the elderly, nor an employee of an operator of a
community care facility or residential care
facility for the elderly.
known

to me to

Signature:

Residence Address:

Print Name:
Date:

Signature:

Residence Address:

Print Name:

Date:

(AT LEAST ONE OF THE ABOVE WITNESSES MUST ALSO SIGN THE FOLLOWING DECLARATION.)
I further declare under

penalty of peijury under the laws of California that I am not related to the principal by blood, marriage, or
adoption, and, to the best of my knowledge I am not entitled to any pan of the estate of the principal upon the death of the principal
under a will now existing or by operation of law.

Signature:
(Optional Second Signature):
COPIES
YOUR AGENT MAY NEED THIS DOCUMENT IMMEDIATELY IN CASE OF AN EMERGENCY THAT REQUIRES
A DECISION CONCERNING YOUR HEALTH CARE. YOU SHOULD KEEP THE COMPLETED ORIGINAL
DOCUMENT AND GIVE A COPY OF THE COMPLETED ORIGINAL TO YOUR AGENT AND ANY ALTERNATE
AGENTS. YOU SHOULD ALSO GIVE A COPY TO YOUR DOCTOR, MEMBERS OF YOUR FAMILY, AND ANY
OTHER PEOPLE WHO WOULD BE LIKELY TO NEED A COPY OF THIS FORM TO CARRY OUT YOUR WISHES.
PHOTOCOPIES OF THIS DOCUMENT CAN BE RELIED UPON AS THOUGH THEY WERE ORIGINALS,
6
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CERTIFICATE OF ACKNOWLEDGEMENT OF NOTARY PUBLIC
(You many use acknowledgement before a notary public instead of the statement of witnesses which appears on the preceding
page.)
State of California

)
)

County of

ss.

)

On this

day of

,

in the

year

,

before me,

,

(here insert

name

of notary public)

personally appeared
(here insert

name

of principal)

personally known to me (or proved to me on the basis of satisfactory evidence) to be the person whose name is subscribed to this
instrument, and acknowledged that he or she executed it. I declare under penalty of perjury that the person whose name is subscribed
to this instrument appears to be of sound mind and under no duress, fraud, or undue influence.
NOTARY SEAL

(Signature ofNotary Public)

SPECIAL

REQUIREMENTS

(Special additional requirements must be satisfiedfor this document to be valid if (I) you are a patient in a skilled nursing facility or (2) you
are a conservatee under the Lanterman-Petris-Short Act and you are appointing your conservator as your agent to make health care decisions
for you. Ifyou are not sure whether you are in a skilled nursing facility, which is a special type of nursing home, ask thefacility staff. If you
are not sure whether the person you want to choose as your health care agent is your conservator under the Lanterman-Petris- Short Act, ask
that person.)

1. If you are a patient in a skilled nursing facility (as defined in Health and Safety Code Section 1250 (c)) at least one of the wimesses
be a patient advocate or ombudsman. The patient advocate or ombudsman must sign the wimess statement and must also sign

must

the

following declaration:

I further declare under
the State

penalty of perjury under the laws of California that I am a patient advocate or ombudsman as designated by
Department of Aging and am serving as a wimess as required by subdivision (f) of Civil Code Section 2432.

Signature:

Address:

Print Name:
Date:

2. If you are a conservatee

under the Lanterman-Petris-Short Act (of Division 5 of the Welfare and Institutions Code) and you wish
designate your conservator as your agent to make health care decisions, you must be represented by legal counsel. Your lawyer
must also sign the following statement:
to

I

lawyer authorized to practice law in the state where this power of attorney was executed, and the principal was my client at
executed. I have advised my client concerning his or her rights in connection with this power of
attorney and the applicable law and the consequences of signing or not signing this power of attorney, and my client, after being so
advised, has executed this power of attorney.
am a

the time this power of attorney was

Signature:

Address:

Print Name:

Date:

Additional copies of this document may be purchased from
Sutter Publications, P.O. Box 7690, San Francisco, CA 94120-7690 (415)
7

882-5175
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ATTACHMENT H

Attorney-drafted Form

DURABLE POWER OF ATTORNEY FOR HEALTH CARE
DESIGNATION OF AGENT.

1.

I,
State
care

of

California,

,

a resident of

designate and appoint
telephone number

County,
wfio resides at
my agent to make health
,

,

as

decisions authorized in this document.

2

CREATION OF DURABLE POWER OF ATTORNEY FOR HEALTH CARE.

By this document I intend to create a durable power of attorney for health care as authorized
by the California Civil Code. This power of attorney shall remain in force despite my subsequent incapacity.

3

GENERAL STATEMENT OF AUTHORITY.

in the event i become incapable of giving an informed consent to any health care decision,
hereby grant to my agent full power and authority to consent, refuse consent, or withdraw consent to any
type of health care procedure (including any procedure to maintain, diagnose, or treat any physical or
mental condition), or to make any other health care decision, to the same extent that i could if i were
competent to do so, subject to the terms of this instrument. My agent shall exercise this power and
authority in accordance with my expressed desires, known to my agent, whether contained in this document
or not. Before acting, my agent shall attempt to communicate with me regarding my desires unless such
attempt would be futile. If my desires are unknown, then my agent should decide for me, having my best
interests in mind. My agent is further authorized:
I

To authorize, or refuse to authorize, any health care decision, or medical treatment, if i shall
be physically or mentally incapacitated, or otherwise unable to make such authorization for myself, including,
but not limited to authorization for emergency care, hospitalization, surgery, therapy, and/or any other kind
of treatment or procedure which he/she shall, in his/her sole discretion, think necessary for my benefit and

well-being.
To consult with and advise any physicians, nurses, therapists, dentists, or any other medical
and/or health care institutions on my behalf, as such consultations relate to my health and welfare. All such
personnel and institutions are specifically requested to abide by any and ail decisions and instructions of
my attorney-in-fact and to release to him any and ail information which he may request concerning my health
and well-being.

To receive into his/her sole possessions any and ail items or personal property and effects
that may be recovered from or about my person by any hospital, police agency, or any other person at the
time of my illness, disabiiity,or death, this to specifically include my remains, if applicable.

To execute all necessary
execution and

instruments and to perform ail necessary acts required for the
implementation of ail authorizations contained in this document.
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STATEMENT OF DESIRES AND SPECIAL PROVISIONS.

I declare that I wish to live as long as I can enjoy life,
medical treatment which Is futile and will provide no laeneflt for me.

but I do not wish to receive

(a) If I am In a coma (and have been for at least five (5) days), which two (2)
qualified physicians familiar with my condition have diagnosed as Irreversible so that there Is no
reasonable possibility that I will ever regain consciousness, then I desire that all llfe-sustalning
treatment be withdrawn or withheld, even If my death will result.
to

give

mouth,

me
or

However, If I have been in such an irreversible coma for five (5) days, do not continue
food and water by any artificial means, unless I can be fed or given water manually by
unless stopping food or water will cause me to experience pain as a result.

(b) I do not wish to receive treatment which wiil not improve my living conditions
my health If I am incurably and terminally III. When two (2) qualified physicians who are familiar
with my condition have made such a diagnosis, then I only want treatment. Including life-sustaining
treatment, that offers benefits to me greater than the burdens it will impose. You should consider
whether the treatment will relieve suffering or improve my prognosis, what intrusiveness, risks, and
side effects it involves, whether it will extend my life and. If so, what quality of life or enjoyment of
life I will be able to have.
or

(c) When two (2) qualified physicians who are familiar with my condition have
diagnosed that I am incurably and terminally III, I wish to receive treatment necessary for my comfort
and relief of pain, even If its unintended but unavoidable side effect Is to hasten the moment of my
death. This includes the administration of morphine.

5.

DESIGNATION OF ALTERNATE AGENT.

If the person designated as my agent In paragraph 1 is unable or unwilling to act
my agent or if I revoke that person's appointment as my agent, then the first alternative agent
named below shall become my agent with the power and authority conferred by this instrument; and
If the first alternative agent shall be unable or unwilling to act as my agent or if I revoke that person's

as

appointment as my agent, then the second alternative agent
with the power and authority conferred by this instrument:

(a)

First alternative agent:

(name)
(address)
(telephone)
(b)

Second alternative agent:

(name)
(address)
(telephone)

named below shall become

my agent
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NOMINATION OF CONSERVATOR OF PERSON.

6.

If it becomes necessary to appoint a conservator of my person, i nominate the
serve as conservator of my person, to serve alone in the order named;

following individuals to

AimiORrTY CONCERNING MEDICAL INFORMATION
AND RECORDS.

7.

Subject to

any

limitations set forth elsewhere in this document, my

agent shall have the power and authority to do all of the following:

(a) Request, review, and receive any information, verbal or written,
regarding my physical or mental health. Including, but not limited to, medical and
hospital records:

may

(b) Execute on my behalf any releases or other documents that
be required In order to obtain information;
(c)

Consent to the disclosure of medical Information;

(d) Execute documents such as "Refusal to Permit Treatment,"
"Leaving Hospital Against Medical Advice," or any necessary waiver or release from
liability required by hospital or physician.
DURATION.

8.

This power

of attorney Is effective Immediately and shall remain In force for seven

years, unless I am Incapable of making health care decisions when this power othen/vlse expires.
In which case it will continue In force until I regain the capacity to make health care decisions for

myself.

WARNING.

9.

This is
health

care.

Before

an important legal document.
It creates a durable power of attorney for
executing this document, you should know these important facts:

(a) This document gives the person you designate as your attorney-in-fact the
power to make health care decisions for you, subject to any limitations or statement of your desires
that you Include In this document. The power to make health care decisions for you may Include
consent, refusal of consent, or withdrawal of consent to any care, treatment, service, or procedure
maintain, diagnose, or treat a physical or mental condition. You may state in this document any
types of treatment or placements that you do not desire.
to

your

desires

(b) The person you designate In this document has a duty to act consistent with
stated in this document or otherwise made known or. If your desires are unknown,
best Interests.

as

to act in your
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(c) Except as you otherwise specify in this document, the power of the person
you designate to make heaith care decisions for you may inciude the power to consent to your
doctor not giving treatment or stopping treatment which wouid keep you aiive.
(d) Uniess you specify a shorter period in this document, this power wiii exist for
years from the date you execute this document and, if you are unabie to make heaith care
decisions for yourseif at the time when this seven-year period ends, this power wiii continue to exist
until the time when you become abie to make heaith care decisions for yourseif.
seven

(e)

Notwithstanding this document, you have the right to make medicai and other
yourseif so iong as you can give informed consent with respect to the
particular decision, in addition, no treatment may be given to you over your objection, and heaith
care necessary to keep you aiive may not be stopped if you object.
heaith

care

document

decisions for

(0 You have the right to revoke the appointment of the person designated in this
by notifying that person of the revocation oraiiy or in writing.
(g)

You have the right to revoke the authority granted to the person designated in

this document to make heaith care decisions for you
or other heaith care provider oraiiy or in writing.

by notifying the treating physician, hospital,

(h) The person designated in this document to make heaith care decisions for you
examine your medicai records and to consent to their disclosure uniess you limit
document.

has the right to
this right in this

ask

a

(i)
if there is anything in this document that you do not understand, you should
lawyer to explain it to you.

10

AUTOPSY AND DISPOSITIGN OF MY REMAINS.

i understand that my agent wiii be abie to authorize autopsy (examination of my
body after my death to determine the cause of my death) and to direct the disposition of my
remains uniess i limit that authority in this document, i also understand that my agent or any other
person who directs the disposition of my remains must follow any instructions that i have given in
a written contract for funeral services, my wiii, or by some other method.

11.

DECLARATION OF PRINCIPAL.

i declare that my lawyer has explained to me my rights in connection with this
instrument, and the consequences of signing it and not signing it, and that i have read the warnings
contained herein.

Executed this

day of

,

1990, at

California.

Qient

,
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STATEMENT OF WITNESSES

I declare under penalty of perjury under the laws of California that the principal is
personally known to me, that the principal signed or acknowledged this durable power of attorney
In my presence, that the principal appears to be of sound mind and under no duress, fraud, or
undue Influence, that I am not the person appointed as attorney-in-fact by this document, and that
I am not a health care provider, an employee of a health care provider, the operator of a community
care facility, nor an employee of an operator of a community care facility; further, I am not related
to the principal by blood, marriage, or adoption, and to the best of my knowledge I am not entitled
to any part of the estate of the principal upon the death of the principal under a Will now existing
or by operation of law.

Date:

[Signature]
Print Name:
Residence Address:

Date:

[Signature]
Print Name:
Residence Address:

CERTIFICATE OF LAWYER
I am a lawyer authorized to practice law in the state where this power of attorney was
executed, and the principal was my client at the time this power of attorney was executed. I have

advised my

client concerning his or her rights in connection with this power of attorney and the
applicable law and the consequences of signing or not signing this power of attorney, my client,
after being so advised, has executed this power of attorney, i certify under penalty of perjury that
the foregoing is true and correct.
Executed this

day of

,

1990, at

California.

Signature
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ATTACHMENT I
Directive to Physicians

DIRECTIVE TO PHYSICIANS
BY

[NAME OF CLiENT]

i, [NAME OF CLiENT], a resident of [NAME OF CITY], [NAME OF COUNPH County.
California, being of sound mind, willfuiiy and voluntarily make known my desire that my life shall not
be artificiaiiy prolonged under the circumstances set forth below, and do hereby declare:
FIRST, if at any
to be a terminal condition by

time I should have

an

incurable injury, disease, or illness certified

two (2) physicians, and where the application of life-sustaining
procedures would serve only to artificiaiiy prolong the moment of my death, and where my physician

determines that my death is imminent whether or not life-sustaining procedures are utilized,
that such procedures be withheld or withdrawn, and that i be permitted to die naturally.

i direct

SECOND, in the absence of my ability to give directions regarding the use of such
life-sustaining procedures. It is my intention that this directive shall be honored by my physician(s)
and by my designated attorney-in-fact for health care decisions as the final expression of my legal
right to refuse medical or surgical treatment, i accept the consequences of such refusal.
THIRD,

if i have been

physician, this directive shall have
FOURTH.

no

diagnosed
force

I have been

having

a terminal condition by [NAME
and whose phone number is [PHONE

or

as pregnant and that diagnosis is known to my
effect during the course of my pregnancy.

diagnosed and notified at least fourteen (14) days ago as
OF PHYSICIAN], whose address is [NAME OF ADDRESS],
NUMBER].

FIFTH. This directive shall fiave

no

force

or

effect five

(5)

years

from the date filled

in below.

SIXTH.

I understand the full

import of this directive, and i

am

emotionally and

mentally competent to make this directive.
SIGNED

on

this

day of [MONTH], 19_, at [NAME OF CITY], California.
[NAME OF CLIENT]

The declarant has been

[MONTH]

_,

personally known to

me,

and I believe him to be of sound mind.

19_
Printed Name:
Address:
Phone Number:

[MONTH]

_,

19_
Printed Name:
Address:

_

Phone Number:
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ATTACHMENT J
Brochure

ADVANCE MEDICAL DIRECTIVES*

TAKING CHARGE OF YOUR HEALTH CARE
After

discovering you are HiV positive or have aids,

thrust into the world of health care; a world which may seem

You may be faced with issues you never
difficult decisions about your medical treatment.

in
in

knew existed and

iikeiy to find yourself
and unfamiliar.

you are

overwh^ming
you may

be required to make

Despite these obstacles, you can help the situation by taking an active, participatory role
determining your course of care. Working with your health care provider, you can be involved
creating a treatment regime appropriate for you.

care

This involves two important steps: (1) educating yourself about your rights regarding health
decisions, and (2) taking steps to inform others about your decisions.

The

Right to Decide
As

your

health

treatment.

competent adult, you have a constitutionally protected right to make decisions about
This includes the right to accept or reject treatment, and the right to consent to
For example, you have the right to request that life support equipment (i.e., a respirator)

a

care.

be withheld

and/or withidrawn.

Your right to decisions over your medical care
and unable to make informed health care decisions for

survives even if you become incompetent
yourself.

Should there be

(such

as a
wishes.

a time when your ability to make medical decisions is impaired, others
family member and/or a significant other) can assist your physician in executing your

Educate Yoursetf
Before creating any formal legal documents or making decisions about your health care,
important to know all the options. A good first step is to discuss the issues with the physician
who is primarily responsible for your care.
it is

Although it may be difficult for you to confront such issues as withdrawing medical
treatment, the importance of early evaluation cannot be overstated. It allows you to participate in
your care

and helps others understand what you want.

*
Text of brochure published by California State AIDS Legal Services Association [SALSA], a
statewide network of legal services for persons with HiV infection. Audrey Covener, Esq., of
AIDS Legal Services/Santa Clara County is the author of this brochure.
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Other sources of education include: books and articles about medical treatment, talking
with friends about the issues of treatment options, and attertding support groups to hear various
views on the subject.
Once you

have gathered sufficient information and have had a chance to review the various

choices, you will be ready to take the next step: informing others of what you want.

INFORMING OTHERS OF YOUR DECISIONS

Using Advance Medical Directives
in order for your desires regarding medical treatment
can be done both formally and informally.

to be carried out, you have to make

them known. This
The most

common

informal way for making your

views known is through discussions with

friends, family, and your health care providers. Despite the importance of these conversations, using
the formal process
known.

of creating written documentation of your wishes is the best way to make them

Documents used for this purpose are:
The Durable Power of

1.

Attorney for Health Care and the Directive to Physicians.

The Durable Power of

The Durable Power of Attorney for
to make medical decisions for you
unable to make such decisions.

Attorney for Health Care

Health Care ("DPAHC") allows you to designate a person
during any period of time when you are incompetent and

Referred to as the "agent," this person must make decisions based on
included In your DPAHC and in consultation with your physician.

The basic

the instructions

requirements necessary for executing a DPAHC are:

•

You must be

•

You must name an agent to serve when you
restrictions on who can be the agent).

•

The document must be witnessed by two individuals
restrictions on who can be witnesses) or notarized by a

•

If the document Is a printed
certain statutory warnings.

There

a

competent adult at the time of executing the document.

become incompetent (there are

(there are important
notary public.

form document which you purchase, it must contain

are several places to obtain printed form DPAHC's which you can execute. Your
physician and/or hospital may have some or you can usually obtain one from the California
M^icai Association. Be sure to follow all the instructions on the form when executing

the documents.
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2.

The Directive to

Physicians

The Directive to

Physicians is a document allowing you to teii your doctor your desires
regarding withholding or withdrawing "life sustaining" procedures. A valid Directive
requires the following:

•

You must be

•

The form and

•

The document must be witnessed by two
restrictions on who can be witnesses).

a

competent adult.

wording of the document must comply with the law.

In addition, a Directive is

(a)

individuais (there are important

only binding if:

it is prepared after

you

have been diagnosed with a terminal "incurable"

condition, and

(b)

You have waited 14 days after being diagnosed before executing the document.

A

binding directive means that your physician is required to comply with your desires
and if unable to do so, should make necessary arrangements to transfer you to a
physician who will comply with your requests.
A

non-binding directive can be executed at any time even if you have not been
diagnosed with a terminal condition, however, a physician is not legally obligated to
follow it.

3.

DPAHC

or

Directive to

Physicians?

You

are probably asking yourself whether you should execute a DPAHC or a Directive
Physicians. Both documents are valuable tools, but the DPAHC has several
advantages over the Directive to Physicians:

to

•

it allows you to designate a person to assist your physician in making decisions
about your care. This person can make those decisions based on your known
wishes in light of your medical condition at the time and after reviewing ail the
factors involved.

•

it is

binding

even

if signed when you have not been diagnosed with a terminal

illness.
•

4.

You can include a variety of information about various aspects of your care (not
just your views on life-sustaining treatment).

Competency
In order for your advance medical directive to be valid, you must be competent at the
time you signed it. in other words, you must be of sound mind and have a clear
understanding of your actions at the time you signed the document.

The

following steps

may

be useful to help establish competency:
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Discuss your

desires regarding treatment with your physician or other heaith
provider. This heips them understand what you want and reinforces that
document is an accurate reflection of your intent.

care

the
•

If appropriate,

seek assistance from a neutral party (such as an attorney or other
named as the agent) when drafting arid executing the document.
a neutral person to witness your state of mind and creates an
opportunity for them to review the document with you to be sure it says what
you want it to say.

person not
This allows

•

If you are

in the hospital when executing the document, ask the heaith
professionals to make a note in your medical record regarding your mental
status.

•

Do not execute the document when you are

taking medications which alter your

ability to make decisions.
•

Discuss your wishes with your
involved in your care. Helping
your

decisions arxf

eases

family, significant other, and others who will t>e
people to understand what you want reinforces
the process for others.

Preparing the Document
A

lawyer is not required to prepare either of these advance medical directives, and printed
available for your use. However, if you are a person with AIDS or are HiV positive and
you want assistance executing these documents, contact the AIDS legal service in your area during
forms

are

business hours.
The program will arrange for a volunteer attorney to assist you in drafting either a Durable
Power of Attorney for Heaith Care or a Directive to Physicians. There is no charge for those who
meet the financial eligibility guidelines. If you are unable to make an office visit, a panel attorney
will come to your home or hospital room.

To assist the attorney in drafting a document regarding your medical decisions, please
review this pamphlet and take the time to educate yourself about what type of information you want
in the document, if you have a particular question, write it down and be sure to ask the attorney.
The attorney will be happy to answer any questions which you have.

Optional items to include in Your DPAHC
in addition to the information contained on the printed form DPAHC, you can include various
other statements pertaining to your medical care which are of concern to you. (NOTE: This is a

sample of desires, special provisions, and limitations to the California Medical Association's form for
Attorney for Heaith Care CDPA/HC"). The statement is illustrative, not
exhaustive, of the powers recognized by Cai.Civ.C. 2410-2443.)

the Durable Power of

(Name of Principal), of (City, State), do hereby nominate, constitute and appoint (Name
Agent), of (City, State), as my true and lawful attorney-in-fact, to act for me in and in my name,
place arid stead, with regard to any and ail medical and heaith care decisions to be made
concerning my medical condition, treatment and care, including, but not limited to the following
of

powers:
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A.
Priority in Visitation. To be given first priority in visitation should I be a patient in any
hospital, health care facility, or institution including, but not limited to, any intensive care or coronary
care units of any medical facility, and should I be unable to express a preference on account of my
illness or disability.

B.
Employment of Health Care Personnel. To employ such physicians, dentists,
therapists, and other professional or non-professionals, as my attorney-in-fact may deem
necessary or appropriate for my physical or mental well-being; and to pay from my funds reasonable
compensation for all services performed by such persons.
nurses,

Gain Access to Medical and Other Personal Information. To request, review, and
information, verbal or written, regarding my personal affairs or my physical or mental
health, including medical and hospital records, and to execute any releases or other documents that
may be required in order to obtain this information.
0.
receive any

D.
Receive Items of Personal Property and Effects.
To receive into (his/her)
possession any and all items of personal proper^ and effects which may be recovered from, on,
or about my person by any hospital, police agency or any other person at the time of my illness,
disability or death.
E.
medical care,
convalescent
medical care,
or home care

Consent

or Refuse Consent to Medical Care.
To give or withhold consent to
surgery, or any other medical procedures to tests; to arrange for my hospitalization,
care or home care; and to revoke, withdraw, modify or change consent to such

surgery, or any other medical procedures or test, hospitalization, convalescent care
which I or my attorney-in-fact may have previously allowed or consented to.

I ask my attorney-in-fact to be guided in making such decisions by what i have told my
attorney-in-fact about my personal preferences regarding such care.

Based on those same preferences, my attorney-in-fact may also summon paramedics or
other emergency medical personnel and seek emergency treatment for me, or choose not to do so,
as my attorney-in-fact deems appropriate given my wishes and my medical status at the time of the
decision. My attorney-in-fact is authorized, when dealing with hospitals and physicians, to sign
documents entitled or purporting to be "Refusal to Permit Treatment" and "Leaving Hospital Against
Medical Advice" as well as any necessary waivers of or releases from liability required by the

hospitals

or

physicians to implement my wishes regarding medical treatment or non-treatment.

F.

Refuse Life-Prolonging Treatment or Procedures. To request that aggressive
therapy not be instituted or be discontinued, including (but not limited to) cardiopulmonary
resuscitation, the implantation of cardiac pacemaker, renal dialysis, parenteral feeding, the use of
respirators or ventilators, nasogastric tube use, endotracheal tube use, and organ transplants. My
attorney-in-fact should try to discuss the specifics of any such decision with me if I am able to
medical

communicate in any manner.
If I am unconscious, comatose, senile, or othenA/lse unreachable by such communication,
attorney-in-fact should make the decision guided by any preferences which I may have
previously expressed and the information given by the physicians treating me as to my medical
diagnosis and prognosis. My attorney-in-fact may specifically request and concur the writing of a
"no-code" (do not resuscitate) order by the attending or treating physician.
my

G.
Provide Relief from Pain. To consent to and arrange for the administration of painrelieving drugs of any type, or other surgical or medical procedures calculated to relieve any pain
even though their use may lead to permanent physical damage, addiction, or even hasten the
moment of (but not intentionally cause) my death.
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My attorney-in-fact may also consent to and arrange for unconventional pain-relief therapies
biofeedback, guided imagery, relaxation therapy, acupuncture, skin stimulation or cutaneous
stimulation, and other therapies which i or my attorney-in-fact believe may be helpful to me.
such

as

H.
Protect My Right of Privacy. To exercise my right of privacy to make decisions
regarding my medical treatment and my right to be left alone even though the exercise of my right
may hasten death or be against conventional medical advice.

My attorney-in-fact may take appropriate legal action, if necessary in the judgment of my
attorney-in-fact, to enforce my right in this regard.
I.

Authorize Release of My Body. To authorize the release of my body from any
or any other authority having possession of my body at the time of my death and to make
ail decisions necessary for the removal and transportation of my body from the place of death.

hospital

J.
(OPTIONAL) Authorize
To authorize the cremation of my body

Cremation of My Body and Disposition of My Remains.
and to receive my ashes, whereupon my attorney-in-fact is
to place (QUANTITY) in an urn, and place this urn with its contents in an appropriate site at
(LOCATiON), which i hereby select as my final resting place.
it is my hope and desire that (NAME OF PARTNER) will arrange that (his/her) body will be
cremated after (his/her) death, and will be placed in an urn next to my own ashes in the same site

(LOCATiON), and that we will share a plaque bearing our names and dates of birth and death.
My attorney-in-fact may, as (he/she) chooses, dispose of, keep, or distribute any of my ashes which
(he/she) does not inter at (LOCATiON). if it is impossible or highly impracticable for my attorneyin-fact to perform any of the instructions i have given regarding my cremation or interment, my
attorney-in-fact may, at (his/her) discretion, dispose of my body in such manner as (he/she) deems
appropriate under the circumstances.
as

K.

(OPTIONAL) Authorize Funeral or Memorial Service, i authorize my attorney-infor a funeral or memorial service in the (name Of religious
affiilation or tradition) as are not inconsistent with the wishes I have expressed above
regarding my cremation and interment.

fact to make such arrangements

L.
Execute Documents and Contracts. To sign, execute, deliver, acknov/iedge, and
make declaration in any document(s) that may be necessary or proper in order to exercise any of
the powers described in this document, to enter into contracts and to pay reasonable compensation
or costs in the exercise of any such powers.
This Durable Power of Attorney shall take effect upon my incapacity. Said incapacity shall
be defined as my failure, due to deteriorating physical or mental health, to be able to make informed
decisions regarding the cause of my medical treatment, or my failure, due to deteriorating physical
or mental health, to be able to sign any documents or perform any act necessary to decisions

regarding the

cause

IN

of

my

medical treatment.

WITNESS

day of
Principal's Signature

WHEREOF,

I
,

19

have
.

hereunto

signed

my

name

this
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ADDITIONAL DURABLE POWERS OF ATTORNEY

A power of attorney is a written instrument authorizing another person (an "agent") to act
principai in the conduct of his or her affairs. A principai can empower an agent (calied an
"attorney-in-fact") to perform transactions reiating to real estate, tangible personal property, bonds,
shares, commodities, business operations, insurance, retirement plans, and estates. Perhaps the
most common function an attorney-in-fact can perform is financial institution transactions: depositing
and withdrawing funds on accounts belonging to the principal.

for the

In addition, a power of attorney can permit an agent to handle tax matters, records, reports
and statements, to receive military service benefits, and to deal with personal affairs and

relationships of the principai (see Cal. Civil 0. 2450). In short, the power of an attorney in fact is
only by law and by the restrictions imposed by the principal.

limited

Traditionaiiy, however, if the principai became incapacitated through injury or illness, or died,
of attorney automatically ended, since in theory the agent was mer^y the executor of the
principal's orders. The reality of disabling or terminal illness and the desire to prepare for incapacity
and death has prompted lawmakers of every state and the District of Columbia to enact legislation
permitting attorneys in fact to act despite the incapacity of principals. The result is the statutory
creation of the durable power of attorney (DPA).

the power

Statutory DPAs retain the predominantly commercial-or financial-transactionai character of
of attorney (16 states currently permit surrogate medical treatment decision¬
making through durable power of attorney for health care or similar instruments). State statutes
enacted in the 1970s typically track the provisions of the Uniform Probate Code (UPC) dealing with
durable power of attorney (UPC 5-501 et seq, in Uniform Laws Annotated, Master Edition, Vol. 8).
This section was incorporated into the later Uniform Durable Power of Attorney Act (UDPA), which
has provided the model for state legislation in the 1980s (Uniform Laws Annotated, Master Edition,
Vol. 8A; see most recent pocket supplement for interjurisdictional variations on the UDPA by states
which have adopted it).
the traditional power

A DPA may be effective upon execution or only upon the disability of the principal, as
definition of "durable power of attorney" accepted by the UPC and UDPA makes clear:

the

A durable power of attorney is a power by which a principal designates another [their]
attorney-in-fact In writing and the writing contains the words "This power of attorney shall not be
affected by subsequent disability or incapacity of the principal, or lapse of time," or 'This power of
attorney shall become effective upon the disability or incapacity of the principai."
The UPC and UDPA specifically provide that the power of attorney is not affected by lapse
of time after execution of the instrument, nor by the disability or mental incapacity of the principal.
The acts of the attorney-in-fact bind the principai and his or her successor as if the principal were

competent and not disabled.
If the court names a conservator for the principai,
fact will account to the conservator "rather than" to the

the UPC provides that the attorney-inprincipai (the UDPA holds the agent
responsible to principal "as well as" to conservator). The UDPA permits the principal, in executing
the durable power of attorney, to nominate his or her selection of conservator, should the court
decide to

name one.
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Under both the UPC and the UDPA, if a principal dies or revokes the power of attorney, and
attorney in fact has no actual knowledge of the death or revocation, the agent's acts are

nonetheless valid and

binding on the principal and successors.

Finally, a durable power of attorney is also an effective means of communicating to
newspapers the principal's desire that on his or her death, the attorney-in-fact may request that
obituaries include the name of the decedent's partner in life and such other information as the agent
chooses. Newspapers are typically reluctant to name as survivors persons not related by blood or
marriage to the decedent. This reluctance may be overcome by a DPA with a provision empowering
in fact To have published in any newspaper an obituary notice containing whatever
information [he or she] may choose."

the attomey
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ATTACHMENT K

Statutory Short Form

STATUTORY SHORT FORM POWER OF ATTORNEY
(California Civil Code Section 2450)

WARNING. UNLESS YOU LIMIT THE POWER IN THIS DOCUMENT, THIS DOCUMENT
GIVES YOUR AGENT THE POWER TO ACT FOR YOU IN ANY WAY YOU COULD ACT FOR
YOURSELF. FOR EXAMPLE, YOUR AGENT CAN;
*

BUY, SELL, AND MANAGE REAL AND PERSONAL PROPERTY FOR YOU.
THIS MEANS THAT YOUR AGENT CAN SELL YOUR HOME, YOUR

SECURITIES, AND YOUR OTHER PROPERTY.
*

DEPOSIT AND WITHDRAW MONEY FROM YOUR CHECKING AND SAVINGS
ACCOUNTS.

*

BORROW MONEY USING YOUR PROPERTY AS SECURITY FOR THE LOAN.

PUT THINGS IN AND TAKE THINGS OUT OF YOUR SAFETY DEPOSIT BOX.

OPERATE YOUR BUSINESS FOR YOU.
PREPARE AND FILE TAX RETURNS FOR YOU AND ACT FOR YOU IN TAX

MATTERS.
ESTABLISH TRUSTS FOR YOU AND TAKE OTHER ACTIONS FOR YOU IN
CONNECTION WITH PROBATE AND ESTATE PLANNING MATTERS.
PROVIDE FOR THE SUPPORT AND WELFARE OF YOUR SPOUSE,

CHILDREN, AND DEPENDENTS.
CONTINUE PAYMENTS TO THE CHURCH AND OTHER ORGANIZATIONS
OF WHICH YOU ARE A MEMBER AND MAKE GIFTS TO YOUR SPOUSE,

DESCENDANTS, AND CHARITIES.

THIS DOCUMENT DOES NOT AUTHORIZE YOUR AGENT TO MAKE MEDICAL AND OTHER
HEALTH CARE DECISIONS FOR YOU. YOU CAN DESIGNATE AN AGENT TO MAKE HEALTH
CARE DECISIONS FOR YOU ONLY BY A SEPARATE DOCUMENT.
IT MAY BE IN YOUR BEST INTEREST TO CONSULT WITH A CALIFORNIA LAWYER
BECAUSE THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND SWEEPING. THEY
ARE DEFINED IN SECTIONS 2460 TO 2473, INCLUSIVE, OF THE CALIFORNIA CIVIL CODE.
THE POWERS GRANTED BY THIS DOCUMENT WILL EXIST FOR AN INDEFINITE PERIOD
OF TIME UNLESS YOU LIMIT THEIR DURATION IN THIS DOCUMENT. THESE POWERS WILL
CONTINUE TO EXIST NOTWITHSTANDING YOUR SUBSEQUENT DISABILITY OR INCAPACITY
UNLESS YOU INDICATE OTHERWISE IN THIS DOCUMENT.
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YOU CAN ELIMINATE POWERS OF YOUR AGENT BY CROSSING OUT ANY ONE OR MORE
OF THE POWERS LISTED IN PARAGRAPH 3 OF THIS FORM.
YOU CAN WRITE OTHER
LIMITATIONS AND SPECIAL PROVISIONS IN PARAGRAPH 4 OF THIS FORM. HOWEVER. IF YOU
DO NOT WANT TO GRANT YOUR AGENT THE POWER TO ACT FOR YOU IN ANY WAY YOU
COULD ACT FOR YOURSELF. IT MAY BE IN YOUR BEST INTEREST TO CONSULT WITH A
LAWYER INSTEAD OF USING THIS FORM.
THIS DOCUMENT MUST BE SIGNED BY TWO WITNESSES AND BE NOTARIZED TO BE
VALID.

YOU HAVE THE RIGHT TO REVOKE OR TERMINATE THIS POWER OF ATTORNEY

YOU ARE NOT REQUIRED TO USE THIS FORM: YOU MAY USE A DIFFERENT POWER OF
ATTORNEY IF THAT IS DESIRED BY THE PARTIES CONCERNED.
IF THERE IS ANYTHING ABOUT THIS FORM THAT YOU DO NOT UNDERSTAND. YOU
SHOULD ASK A LAWYER TO EXPLAIN IT TO YOU.

1.

DESIGNATION OF AGENT.

I.

(Insert your name and address)
hereby appoint
[INSERT NAME AND ADDRESS OF YOUR AGENT. OR EACH AGENT IF YOU WANT
TO DESIGNATE MORE THAN ONE]

do

as

my

attorney(s)-ln-fact (agent) to act for
2.

to

me

and In my name as authorized in this document.

CREATION OF DURABLE POWER OF ATTORNEY.

By this document. I intend to create a general power of attorney under Section 2450
2473. Inclusive, of the Callfornia Civil Code. Subject to any limitations in this document, this

power

of attorney is a durable power of attorney and shall not be affected by my subsequent

incapacity.
(If you want this power of attorney to terminate automatically when you
you must so state In paragraph 4 "Special Provisions and Limitations" below.)
3.

lack capacity,

STATEMENT OF AUTHORrTY GRANTED.

Subject to any limitations In this document. I hereby grant to my agent(s) full power
authority to act for me and In my name. In any way which I myself could act. If I were personally
present and able to act. with respect to the following matters as each of them Is defined In
Chapter 3 (commencing with Section 2450) of Title 9 of Part 4 of Division 3 of the Callfornia Civil
Code to the extent that I am permitted by law to act through an agent.

and
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(a)

Real estate transactions;

(b)

Tangible personal property transactions;

(c)

Bond, share, and commodity transactions;

(d)

Financial institutions transactions;

(e)

Business

(f)

Insurance transactions;

(g)

Retirement

(h)

Estate transactions;

(i)

Claims and

(j)

Tax matters;

(k)

Personal

0)

Benefits from

(m)

Records, reports, and statements;

(n)

Full and unqualified authority to my agents to delegate any or all of
the foregoing powers to any person or persons whom my agent(s)^
shall select;

(0)

All other matters.

operating transactions;

plan transactions;

litigations;

relationships and affairs;

military service;

(Strike out any one or more of the items above to which you do NOT desire to give
authority. Such elimination of any one or more of items (a) to (n), inclusive,
automatically constitutes an elimination of item (o). TO STRIKE OUT AN ITEM, YOU MUST DRAW
A LINE THROUGH THE TEXT OF THAT ITEM.)
your agent

SPECIAL PROVISIONS AND UMITATIONS.

4.

In exercising the authority under this
following special provisions and limitations:

power

of attorney,

my

agent(s) is subject to the

(Special provisions and limitations may t)e included In the statutory short form power of attorney
only if they conform to the requirements of Section 2455 of the California Civil Code.)
EXERCISE OF POWER OF ATTORNEY WHERE MORE

5

THAN ONE AGENT DESIGNATED.
If

I

have

designated

more

than

one

agent,

the

agents

are

to

act
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(If you designate more than one agent and wish each agent alone to be able to exercise this
power, insert in this blank the word "severally." Failure to make an insertion or the insertion of the
word "jointly" will require that the agents act jointly.)

indefinite

6
DURATION. (The powers granted by this document will exist for
period of time unless you limit their duration below.)

This power of attorney expires on
want the authority of your agent to

.

terminate before

(Fill in this space ONLY if
death.)

an

you

your

NOMINATION OF CONSERVATOR OF ESTATE.

7.

(A conservator of the estate may be appointed for you if a court decides that one should be
appointed. The conservator is responsible to the management of your financial affairs and
your property. You are not required to nominate a conservator but you may do so. The
court will appoint the person you nominate unless that would be contrary to your best
interests. You may, but are not required to, nominate as your conservator the same person
you name in paragraph 1 as your agent. You may nominate a person as your conservator
by completing the space below.)
if a conservator of the estate is to be
conservator of the estate:

appointed for

me,

i nominate the following

persons to serve

as

[INSERT NAME AND ADDRESS OF PERSON NOMINATED AS
CONSERVATOR OF THE ESTATE.]
DATE AND SIGNATURE OF PRINCIPAL

(You must date and sign this Power of Attorney)
i

sign

,

(City)

my name to

this Statutory Short Form Power of Attorney on

at

(Date)

.

(State)

[You Sign Here]
(THIS POWER OF ATTORNEY WILL NOT BE VALID UNLESS IT IS BOTH (1) SIGNED BY TWO
ADULT WITNESSES WHO ARE PRESENT WHEN YOU SIGN OR ACKNOWLEDGE YOUR
SIGNATURE AND (2) ACKNOWLEDGED BEFORE A NOTARY PUBLIC IN CALIFORNIA.)
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STATEMENT OF WITNESSES
I declare under penalty of perjury under the laws of California that the person who
signed or acknowledged this document is personally known to me (or proved to me on the basis
of convincing evidence) to be the principal, that the principal signed or acknowledged this power
of attorney in my presence, and that the principal appears to be of sound mind and under no

duress,

or

undue influence.

Signature:_
Print Name:
Date:

Residence Address:

^

Signature:_

Residence Address:

Print Name:
Date:

CERTIFICATE OF ACKNOWLEDGMENT OF NOTARY PUBUC

STATE OF CALiFORNiA
COUNTY OF

On

this

(Name of Notary Public)

)
)
)

ss.

day of
personally appeared

,

in the

year

before me
personally
,

(Name of Principal)

known to me (or proved to me on the basis of satisfactory evidence) to be the person
is subscribed to this instrument, and acknowledged that he or she executed it.

Signature of Notary Public

[SEAL]

whose

name
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ADDITIONAL LANGUAGE TO INSERT

In Paragraph 4 [NOTE: all of the following
California Civil Codel:

are

permitted under Section 2455 of the

This power of attorney shall only t)e effective during, and shall become effective from
time to time only upon, my disability or Incapacity, and shall remain effective throughout the duration
of each period of such disability or Incapacity.
I have executed

Health and
observed.

a

Directive to

Safety Code, and I direct that

Physicians pursuant to Section 7188 of the California
my wishes expressed In that document are to be

The authority granted under this power of attorney shall Include the authority to make
all of the arrangements for the disposition of my body after my death, including any funeral,
cremation or burial arrangements, and any arrangements for the donation of my bodily organs,

except as follows:

.
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ATTACHMENT L

Hospital Visitation Authorization

HOSPITAL VISITATION AUTHORIZATION

i,
a resident of [NAME OF CiTY], [NAME OF
COUNTY] County, California, do hereby give notice and authorize that, If any injury or illness, or any
incapacity through any other cause necessitates my hospitalization or treatment in a medical facility,
it is my wish that
be given first preference in being
admitted to visit me in such facility, whether or not there are parties related to me by blood or by
law or other parties desiring to visit me, unless and until I freely give contrary instructions to
competent m^ical personnel on the premises involved.

OF

Signed on this
COUNTY] County, California.

day of

,

19

,

in [NAME OF CITY], [NAME

[Signature]

STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

On this
day of
19
before me,
personally appeared
personally known to me (or
proved to me on the basis of satisfactory evidence) to be the person whose name is
subscribed to this instrument, and acknowledged that he or she executed it. i declare under
penalty of perjury that the person whose name is subscribed to this instrument appears to be
,

,

,

of sound mind and under

no

duress, fraud,

or

undue influence.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
in the State aforesaid, the day and year in this certificate first above written.

Notary Public

[SEAL]

official seal
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ATTACHMENT M

Disposition of Remains

DURABLE POWER OF ATTORNEY FOR
DISPOSITION OF REMAINS

I,
a resident of [NAME OF CiTY], [NAME OF
COUNTY] County, California, pursuant to California Civil Code Section 2434(b), do hereby
designate the following person:
as my
attorney-in-fact (hereinafter referred to as my "agent"), to arrange for the disposition of my
body in the manner that my agent deems to be most appropriate. I request that my agent
consider my wishes in this matter if I have made my wishes known to my agent before my
death.

indefinite

This Durable Power of Attorney is effective immediately and shall continue for an
period of time until I revoke or terminate it.

Signed on this
day of
[NAME OF COUNTY] County, California.

,

19

,

in [NAME OF CITY],

[Signature]
STATE OF CALIFORNIA

)
)
)

COUNTY OF SAN FRANCISCO

On

SS.

of
19
before
me,
personally appeared
,
personally known to me (or proved to me on the basis of satisfactory evidence) to be the
person whose name is subscribed to this instrument, and acknowledged that he or she
executed it. I declare under penalty of perjury that the person whose name is subscribed to
this instrument appears to be of sound mind and under no duress, fraud, or undue influence.
this

day

,

,

in the State

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
aforesaid, the day and year in this certificate first above written.

Notary Public

EMPLOYMENT DISCRIMINATION

Combating AIDS discrimination is a central function of any AIDS legal services program. Employers
often terminate, demote, transfer, and harass workers they suspect of having HIV infection. The only
recourse for many victims of discrimination is the strong advocacy of AIDS legal services attorneys.
A few areas of the country with the largest concentrations of reported AIDS cases are experiencing
decrease in employment discrimination. This is not to suggest there is no longer a problem in these cities,
as some conservative politicians have said.
Although large and moderate sized companies may have
a

policies in place to protect workers with AIDS, many small businesses, as well as employers in outlying
counties, continue to discriminate.
The twin E's--education and enforcement-have deterred AIDS employment discrimination in the City
and County of San Francisco. The model guidelines of the San Francisco Chamber of Commerce and the
attractive educational materials of the AIDS and the Workplace Project have helped to get the message out.
The existence of local antidiscrimination ordinances and the aggressive enforcement of AIDS legal services

attorneys have brought that message home.

During the first quarter of 1987 employment discrimination accounted for 10.6% of the San Francisco
Legal Referral Panel's total caseload. Beginning in April 1987, however, the AIDS Legal Referral
Panel/San Francisco experienced a sudden drop in discrimination cases. During the first quarter of 1990,
AIDS employment discrimination only accounted for 3.5% of the overall cases.
AIDS

Examples of AIDS discrimination
•

A
a

in Caiifornia include:

large restaurant terminated its executive chef while he was recuperating in the hospital from
Pneumocystis.

first bout of

•

A school terminated
to work overtime.

•

The U.S. Navy
antibodies.

•

A restaurant fired

•

A

shop

owner

an

administrator with

terminated

a

an overseas

waiter after his

denied

Pneumocystis because the employee was unable

civilian employee who had tested positive to HIV

physician told the owner that the worker had AIDS.

clients to a gay hairstylist with herpes zoster out of fear the
hairstylist had AIDS.

new

customers would think the
•

cases

An employee began to wear "protective hospital garb" of mask and rubber
office each day after learning a co-worker
with a person with AIDS.

iiv^

•

gloves into the

The Federal Bureau of

Investigation refused to allow a physician under contract to continue
physical examinations of FBI agents and applicants because the physician suffers from a life-

threatening illness.
Most areas of the United States do not have organized educational campaigns or the deterrence
of local antidiscrimination ordinances, in representing clients with HiV infection, attorneys will frequently turn
to state enforcement agencies or federal protections. The following material, prepared by the Employment
Law Center of the Legal Aid Society of San Francisco, will assist litigators in AIDS employment discrimination

complaints.

3.2 AIDSLaw

Table of Contents
Page

EMPLOYMENT DISCRIMINATION

3.1

EMPLOYMENT PROBLEMS OF PERSONS WITH AIDS AND HIV INFECTION

3.3

Raytheon Company v. Fair Employment and Housing Commission

3.7

Chalk V. U.S. District Ct
Conclusion
Motivation

3.9
3.9
3.10

Semantics

3.10

Knowledge
Support

3.10
3.10

Resources

3.10

ATTACHMENT A

Section 501 of the Rehabilitation Act

3.12

ATTACHMENT B

Section 503 of the Rehabilitation Act

3.15

ATTACHMENT C

Section 504 of the Rehabilitation Act

3.18

ATTACHMENT D

Title I of the Americans with Disabilities Act

3.20

ATTACHMENT E

Overview of

3.25

ATTACHMENT F

School Bd. of Nassau Countv

ATTACHMENT G

Federal Rehabilitation Act

3.31

ATTACHMENT H

Articles

3.35

ATTACHMENT i

Overview of State Protections

3.38

ATTACHMENT J

State Protections; Fair
and Housing Act

3.41

on

Handicap Protections
v.

Arline

the Federal Rehabilitation Act

3.27

Employment

ATTACHMENT K

Sample DFEH forms

3.43

ATTACHMENT L

California Government Code Section 19702

3.49

ATTACHMENT M

California Government Code Section 11135

3.50

Employment Discrimination 3.3

EMPLOYMENT PROBLEMS OF PERSONS WITH
AIDS AND HIV INFECTION
Produced

by the Legal Aid Society of San

Francisco*

The Presidential Commission on the Human Immunodeficiency Virus Epidemic, in its draft report
dated June 2,1988, specifically acknowledged that widespread employment discrimination faces those with
AIDS and related illnesses,
in particular, despite a web of
state and local laws prohibiting
discrimination in employment on account of physical handicap, persons with AIDS and HiV infection have
been the victims of illegal practices by employers, including failure to hire, termination, demotion, transfer,
denial of leave or other actions because of their medical condition.

f^erai,

This kind of discrimination has severe consequences, it strikes at a time when AIDS patients are
least able to cope, depriving them of income, medical and other insurance, self-esteem, self worth, and the
normal structure of their lives. Employment discrimination also deprives our communities of the value of
the talents and rich contributions of these citizens by rendering their skills, expertise, knowledge,

experience and in the end, their

very

lives, useless.

Because employment discrimination can destroy the dwindling personal and financial resources
of persons with AIDS and damage the public health arxf welfare, policies to combat discrimination against
those with AIDS were placed at the center of the Presidential Commission's report. Noting that "at virtually
every ^Commission

hearing, witnesses have attested to discrimination's occurrence and its serious
repercussions for both the individual who experiences it and for this nation's efforts to control the
epidemic," the draft report emphasizes the critical need for measures to address this serious and
devastating problem effectively.
The Commission recognized the importance of the antidiscrimination laws in the larger strategy to
address the AIDS epidemic by observing that "efforts to study epidemiology of AIDS and to counsel, test,
and educate the public will not be successful if individuals are fearful of losing their jobs, homes and
medical insurance."

One Commission witness,

echoing the refrain of many, explained simply that "individuals infected
fights: the fight against the virus and the fight against discrimination." That
individual's experience is mirrored in the persistent increase in complaints related to HiV-based
discrimination. The draft report stated that "HiV-related cases handled by the New York Commission on
Human Rights rose from three in 1983 to more than 300 in 1986, to almost 600 in 1987. Similarly, the
Office of Civil Rights, which enforces federal disability discrimination law in programs funded by the
Department of Health and Human Services, reports a rise in complaints related to the HiV infection over the
past few years."

with the HiV face two

This experience is duplicated in Caiifornia and in the Bay Area.
During 1988 the California
Department of Fair Employment & Housing, which receives and investigates complaints of employment
discrimination on the basis of physical disability under the Caiifornia Fair Employment & Housing Act, has
reported a doubling of the number of HIV-reiated charges filed with the agency.

This chapter was produced by the National Cancer Employment Law Project, A Project of
Legal Aid Society of San Francisco. Many Individuals and organizations assisted in the
preparation of these materials. Special thanks to: Joan Messing Graff, Executive Director; Jo
Anne Frankfurt, Directing Attorney; Robert Barnes, Attorney; Suzanne Ludlum, Research
Specialist; and John Seattle, Law Clerk. 1990 Update by Jo Anne Frankfurt and John Seattle.
the
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Having identified discrimination in employment and other areas as a centrai probiem posed by the
draft report concluded that "society must take a stand on discrimination against persons

AiDS epidemic, the
\with HiV infection."

Though specific laws protecting HiV-infected indivkJuais from empioyment discrimination

are

needed, many current laws do protect such individuals to some extent. Laws which protect persons with
AIDS

HIV infection

or

are

most often contained in

provisions protecting the "physically handicapped."

A major piece of federal legislation in this area is the Rehabilitation Act of 1973, as amended
(Rehabilitation Act).^ Section 503 of the Rehabilitation Act^ generaiiy covers employers who have
contracts or subcontracts with the federal government.
Section 504^ of the federal law applies to
"programs or activities" which receive federal financial assistance, in addition, federal employers are also
governed by the Rehabilitation Act.^
A second major piece of federal legislation to protect disabled indivkJuais is the recently enacted
Americans with Disabiities Act (A.D.A.)^ implemented in stages. Title i of the A.D.A. initiaiiy covers

employers with 25

or more

workers, and later

covers

industry which has 15

in order to take action under the federal acts, an

or more

employees.

indivkJuai's condition must be included within the

law's definition of

"physical handicap." This is defined as: "[Ajny person who (i) has a physical or mental
impairment which substantially limits one or more of such person's major life activities, (ii) has a record of
such an impairment, 'or (ill) is regarded as having such an impairment."^
The definition, on its face, is extremely broad, in addition to covering people who are actually
disabled, it also prohibits discrimination against those who have a history of^a "handicap" and those

perceived

as

having

a

"handicap."

in March 1987 the United States Supreme Court confirmed the breadth of the federal statutory
definition and, in the process, discussed how federal provisions governing employment discrimination affect
those with serious illness and other individuals who are or have been disabled. The case which raised
these issues is School Board of Nassau Countv v. Gene H. Arline.^ it was brought by Gene Ariine, a
school teacher who had been discharged from her job as a result of her bouts with tuberculosis.
In Ariine. the Supreme Court looked at the federal law's legislative history which confirms that the
statutory definition of "physical fiandicap" was intended to protect disabled individuais "not only from simple
prejudice, but from 'archaic attitudes and laws' and from 'the fact that the American people are simply

^29

U.S.C. Section 700 et

^29

U.S.C. Section 793.

^29

U.S.C. Section 794.

^29

U.S.C. Section 791.

sea.

^The Americans with Disabilities Act, enacted on July 26, 1990, prohibits discrimination against
disabled individuais in empioyment, public services, and public accommodations. For fuller discussion,
see infra.

^29

U.S.C. Section

^480

706(7)(B).

U.S. 273, 107 S.Ct. 1123

(1987).
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unfamiliar with and insensitive to the difficulties confront[ing] individuais with handicaps.'"^ To
Court made clear tfiat people fail under the statutory definition if they have a record of or are
having a disability, even if they currently "... have no actual incapacity at aii."^

this end, the
regarded as

Noting that the federal regulations are an "important source of guidance," the Court cited a Health
regulation which includes illnesses like cancer as a disease that would constitute a
disability under the federal iaw.^
The Supreme Court also discussed serious illnesses and
"contagiousness" in another context. It stated that when enacting the federal law:
and Human Services

Congress acknowledged that society's accumulated myths and fears about disability and
are as handicapping as are the physical limitations that flow from actual
impairment. Few aspects of a handicap give rise to the same level of public fear and
misapprehension as contagiousness. Even those who suffer or have recovered from such
noninfectious diseases as epilepsy or cancer have faced discrimination based on the
irrational fear that they might be contagious.^

disease

Ultimately, the Court concluded that while "some persons who have contagious diseases may pose
[this] does not justify discrimination against... ail persons with actual
or perceived contagious diseases."^
Accordingly, persons with HiV infection may be considered
"handicapped" under the federal law and, if otherwise qualified, are protected against employment

a

serious health threat to others

...

discrimination.

Unfortunately, while the federal law has a very broad definition of "handicapped," it only reaches a
expanding number of employers.^ Thus, if an HIV-infected person's employer is not governed
by the federal Rehabilitation Act or by the federal Americans with Disabilities Act, he or she must turn to
state'laws for protection.^ Forty-five states and the District of Columbia Ijave laws which prohibit
employment discrimination against the "physically handicapped" by both private and public sector
employers. The five remaining states prohibit discrimination against disabled individuais by public sector
employers only.
limited but

A large number of states pattern their definition of "physical handicap" after the broad federal
provisions described earlier, yet are not as restrictive in terms of which em^oyers are covered. For
example, Hawaii's statutory definition of "physical handicap" is exactly the same as that found in the federal
Rehabilitation Act.^ Unlike the federal law, however, Hawaii covers any employer who has one or more

%

at 279, 107 S.Ct. at1126.

^jd., at 279, 107 S.Ct. at 1126-1127 (quoting Southeastern Community College
397, 405-406 n.6 (1979)).

^Jd.
p. 310

v.

Davis. 442 U.S.

at 280, n.5, 107 S.Ct. at 1127, n.5 (citing H.H.S. regulations fourxl at 45 C.F.R. pt. 84, App. A,

(1985)).

^Jd.

at 284, 107 S.Ct. at 1129. AIDS is not transmissible through casual contact common in most

workplace settings.

^Jd-

at 285, 107 S.Ct. at 1130.

^See previous discussion of the Rehabilitation Act of 1973 and the Americans with Disabilities Act of
1990, supra.

^Hawaii

Revised Statutes,

chapter 378-1, revised May 27, 1986.
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employees.^
A review of the state laws In this country reveals that persons with HIV infection are generally
protected from employment discrimination across the country. We know this from a variety of sources.
The most obvious is the statute itself. For example, the Vermont statute specifically states that the term
"'physical or mental Impairment' includes
cancer. .
Thus, those persons infected with HIV who
have Kaposi's sarcoma are specificaliy protected in Vermont.
.

.

.

Furthermore, in 1988 Iowa Governor Terry Branstod signed into law a comprehensive package of
legislation that protects HIV-infected people from, among other things, employment discrimination.^ The
law amended the definition of "disability" in the state's civil rights act to include a person with a positive HIV
test result, a diagnosis of AIDS or AIDS-reiated complex, or any other condition related to AiDS.^
Like federal agencies which interpret the federal law, state agencies may also promulgate
regulations and guidelines which interpret the state's statutory language in a way that assures protection for
those with serious illnesses. For instance, guidelines adopted by the Ohio Civil Rights Commission state
in pertinent part:

Rights Commission [OCRC] shall accept and investigate charges alleging
the basis of Acquired Immune Deficiency Syndrome (AIDS). Such
charges shall be analyzed under the commonly accepted legal standards which are applied
by OCRC to other handicaps

The Ohio Civil
discrimination

on

...

Furthermore, It is the position of the OCRC that AIDS is a medically diagnosabie, abnormal
can reasonably be expected to limit a person's function ability so that
he/she cannot perform his/her everyday living and working activities, without significantly
increased hardship and/or vulnerability. Therefore, any person afflicted with AIDS shall be

condition which
^

considered to be

"handicapped" within the meaning of OCRC 4112.1 (A) (13).^

Administrative decisions by state enforcement agencies may also Indicate that persons with AIDS
protected under the relevant state laws prohibiting employment discrimination. In Florida, for example,
a man suffering from AIDS was held to have standing to file a discrimination complaint in a written decision
issued by the Florida Commission on Human Rights.^ A state administrative agency's decision to accept
an AIDS case for investigation can also be an implicit indication that persons with HiV infection are
protected by the state's law. For instance, in Wisconsin, the State Department of industry. Labor and
Human Relations has declared that AIDS is a protected handicap under the Act and has accepted
employment discrimination claims from persons with AIDS. The acceptance and successful resolution of
cases by the Department in Wisconsin and the Commission in Florida indicate that persons with HiV
infection are protected and will be assisted in those states.
are

^Id.

^Vt.S.A.
^The

bill

Section

495d(7)(c).

(HF 2344) took effect on July 1, 1988.

^See 601A.2.11., Iowa Civil Rights Act of 1965.
^State of Ohio Civil Rights Commission Policy Statement on Treatment
Discrimination Based Upon Acquired Immune Deficiency Syndrome (AIDS),
^Kathleen

Strunk

v.

F&W Publications. Inc.

of Charges Alleging
August 31, 1988.

[B/2044222666(15354) 051986].
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cases also provide authority for our conciusion that certain laws protect persons with HiV
employment discrimination. For example, 1988 decisions by California and federal courts in
cases brought by John Chadbourne and Vincent Chalk, respectively, have confirmed that employment
discrimination against people with AIDS is illegal.

Court
infection from

Ravtheon Comoanv

v.

Fair Emplovment and Housing Commission

John Chadbourne, a quality control analyst for Raytheon Company, was hospitalized in early
December, 1983 and diagnosed with AIDS. He was released to return to work by his doctor on January 16,
1984. After an examination by Raytheon's doctor and a thorough review of medical opinion regarding the
transmissibility of AIDS, the doctor and Raytheon's medical director recommended that he be allowed to
return to work. Notwithstanding these recommendations, he was never reinstated. In vain, Chadbourne
continued to press for a return from medical leave until he died on January 6, 1985. Before he died, he left
a legacy to Americans living with AIDS ~ a complaint of discrimination on the basis of "physical handicap"
filed with the California Department of Fair Employment and Housing.

After an extensive hearing, the California Fair Employment and Housing Commission held that
Chadbourne had been illegally discriminated against when he was, in effect, terminated by Raytheon. The
Commission found that AIDS Is a "physical handicap" arxJ that there Is no danger to the health of co¬
workers when employees with AIDS continue to work.

Raytheon sought to overturn the Commission's decision and filed a petition for writ of mandamus
with the Santa Barbara

County Superior Court. The Commission's decision was resoundingly affirmed on
April 22, 1988, in a 69-page opinion delivered by Judge Patrick J. McMahon.^
The Court found that AIDS is a protected "physical handicap" on the basis of statute, regulation
and court interpretation of the Act. The Act prohibits employers from discriminating against employees
and applicants because of a "physical handicap." The law arid regulations define "physical handicap" as

practically

any

physically disabling condition that interferes with a major life activity.

The leading California case on the question of what the term "physical handicap" means is
American National ins. Co. v. Fair Employment and Housing Comm.. 32 Cal.3d 603, 186 Cal.Rptr. 345

(1982) (hereinafter ANH. in ANI. the California Supreme Court adhered to a broad reading of the statutory
language, holding that high Wood pressure is a "physical handicap." The Court stated that a handicap is
a disadvantage that makes achievement unusually difficult.
The Santa Barbara Court approved the Commission's finding that AIDS is clearly a physically
"handicapping" condition since "persons infected with the virus may experience a range of physical
impairments caused by a dysfunction of one or more body systems, including the reproductive and hemic
and lymphatic systems."
Noting that AIDS is invariaWy fatal, the Court affirm^ the Commission's
conclusion that "AIDS thus falls squarely within the physical handicap coverage of the Act." This ruling has
the support of a virtually unanimous judiciary. Citing decisions from around the country, including School
Board v. Arline. 480 U.S. 273, 197 S.Ct. 1123 f1987). Chalk v. United States Dist. Ct., 840 F.2d 701 (9th Cir.
1988). Rav V. School District of De Soto County. 666 F.Supp. 376 (C.D. Ca. 1987). District 27 Community
School Board v. Board of Education. 130 Misc.2d 398, 502 N.Y.S.2d 325 (1986). Cronan v. New England
Telephone. Suffolk County, Mass. Superior Court No. 80332 (1986), Shuttleworth v. Broward County, 2
Empl.Prac.Guide (CCH) para. 5014, and Racine Education Association v. Racine United School Dist.. 1
AIDS Pol. and Law (BNA) No. 9 at 1, the Santa Barbara Court commented that even the most politically
conservative jurists have affirmed that the plain meaning of the term "physical handicap" must include AIDS.

^Raytheon
(1988).

Co.

v.

Fair Employment and Housing Comm.. 212 Cai.

App. 3d 1242, 261 Cai. Rptr. 197
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In its decision, the Commission upheld its long-standing interpretation of the Act requiring an
employer to prove by a preponderance of the evidence that a person with a "physical handicap" would
endanger the health or safety of others to a greater extent than a non-disabled individuai. Raytheon argued
that if it had a reasonable belief that there would be some danger, it should be free of liability.
in

addition, the Court sustained the Commission's conclusion that the employer bears the burden

regarding

any defenses asserted under the Act. it noted that Raytheon was required to prove that John
Chad bourne would have endangered the health or safety of co-workers had he returned to work. Both the
Commission and the Court found that it failed to do so.

During 1984, while Raytheon was determining how to treat its first employee with AIDS, it made a
thorough investigation of the syndrome and how it is transmitted. As early as November 1982, soon after
the term "AIDS" was coined, it was thought that transmission would require intimate contact and that spread
by casual contact was not likely. This was confirmed in March of 1983 by the Centers for Disease Control
(CDC), the federal agency responsit)ie for the prevention and control of diseases, including AIDS, in the
United States. Again in June 1983 the CDC confirmed that AIDS is not spread through the air.
in his opinion. Judge McMahon recounts in some detail the information concerning AIDS gathered
by Raytheon. Raytheon consulted with Mr. Chadbourne's treating physician, the Director of Communicable
Disease Control for Santa Barbara County, the CDC in Atlanta, Georgia, a State of California public health
doctor, and other experts in the field of AIDS transmission. Each of these sources of information confirmed
that AiDS is not transmitted by casual contact in the workplace and that John Chadbourne could safely
return to work.

On the basis of this unanimous
Director of Raytheon in Massachusetts

Chadbourne]

can

opinion, the company doctor in Santa Barbara and the Medical
agreed, in an internal memorandum, that "this individuaif,[John
return to his job." iiYet Raytheon never allowed Chadbourne to corine tjack to work before

he died.

Citing the company nurse's testimony concerning "paranoia" among employees, the Court suggests
that fear caused Raytheon to act in direct contradiction to the t)est medical advice available at the time.
The Court rejects fear as an excuse to discriminate against a person with AiDS, or anyone with a "physical
handicap." "in light of these poignant observations, the Commission was well within its power when it
rejected the view that a person with a physical disability can be excluded from the work force simply
because of the potential risk that fear among co-workers might injure company morale, if these laws are
enacted to conquer myths, surely the Commission could not be said to have ignored the legislative
mandate when it insisted upon actual evidence, as distinguished from speculation, that co-workers would
actually be exposed to

a

risk."

in addition to a review of Raytheon's own medical investigation, the Court summarizes other expert
testimony presented at the Commission's hearing. Eight doctors testified in the case, six for the state and
the Estate, and two for Raytheon. Except for one of Raytheon's witnesses, whose testimony was not
credited by the Commission or the Court, ail agreed that AiDS is not transmitted by casual contact. A
doctor testifying for Raytheon speculated that other modes of transmission might be discovered in the
future, but this evidence did not satisfy Raytheon's burden of proving a danger to others to justify its
discriminatory actions against Chadbourne.

Viewing this evidence

as a

whole, the Court determined that "there is

no

doubt that the

Commission's decision is supported by substantial evidence."

Finally, the Court rejected Raytheon's contention that the Act is preempted by the federal
Rehabilitation Act of 1973, which forbids discrimination against persons with physical disabilities by federal
contractors. Finding no express or implied preemption, and no conflict between the two statutes, the court
held that both the states and the federal government are given a substantial and cooperative role in

protecting disabled individuals from discrimination in employment. The Court followed Muncv v. Norfolk &
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Western Railway. 650

F.Supp. 641 (S.D.W.Va. 1986), which also rejected the proposition that federal law

preempts state law prohibiting employment discrimination based on physical disability.
The Chad bourne decision is important because it is the first time a Caiifornia court has held that
AIDS is a "physical handicap" and recognized that indivkJuais with AIDS can work safely with others, it
affirms a precedential decision of the Fair Employment and Housing Commission which is binding on future
Commission decisions and influential before the Courts. It protects Caiifornians with terminal illnesses from
further mistreatment on the job.

Chalk

V.

U.S. District Ct.

The

excellent result has been achieved in

federal

appellate court decision delivered in the
certified
AIDS in
February of 1987. He was hospitalized with Pneumocystis carinii pneumonia, recovered, and was cleared
to return to work by his own doctor and the Director of Epidemiology and Disease Control the Orange
County Health Care Agency. Nevertheless, the Department transferred Chalk to an administrative position
coordinating grant applications after he unsuccessfully sought a court injunction against the transfer.
same

a

of Chalk v. United States District Court. (9th Cir. 1988) 840 F.2d 701. Vincent Chalk, a
teacher of deaf children with the Orange County Department of Education, was diagnosed with
case

Chalk filed an emergency appeal with the Ninth Circuit Court of Appeals requesting an injunction
against the transfer. On November 18, 1987, the court, in an unusual order, granted the request for an
injunction and Chalk returned to the classroom.
in an opinion issued in February
480 U.S. 273, 107 S.Ct. 1123 (1987), the

communicable disease, is a

1988, the court followed School Bd. of Nassau Countv v. Ariine.

United States Supreme Court case holding that tuberculosis,
protected "physical handicap" under the Rehabilitation Act of 1973.

a

in determining whether or not Chalk was an "otherwise qualified individuai with handicaps" as
required by the Act, the court considered whether or not he could safely teach children without exposing
them to

a

risk of

contracting AIDS.

Under Ariine. the court considered four factors: "(a) the nature of the risk (how the disease is
transmitted), (b) the duration of the risk (how long is the carrier infectious), (c) the severity of the risk (what
is the potential harm to third parties) and (d) the probabilities the disease will be transmitted and will cause
varying degrees of harm."

Based on an exhaustive body of evidence presented by Chalk, the appellate court found that AIDS
is transmitted through intimate sexual contact, exchange of bodily fluids and from infected mother to infant.
Most importantly, the court joined the Chad bourne court, the United States Surgeon General, and
virtually unanimous judiciary in concluding that AIDS is not transmitted by casual contact in the workplace.
Based on this factual finding, the court ruled tfiat the severity of the risk was virtually nonexistent and the
probabilities the disease would be transmitted between Chalk and his students insignificant.

Based on these facts, the appellate court reversed the trial court and granted Vincent Chalk's
request for an injunction. Because it acted swiftly, the court insured that Chalk continued to teach while he
was healthy enough to do so.

CONCLUSION
To date, our analysis of state and federal laws leads to the conclusion that there are legal
protections for persons with HIV infection who have experienced employment discrimination. While legal
protections vary from state to state and while there is room for legislative or judicial improvement, these
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laws offer

an alternative to a 'do-nothing approach.' Nonetheless, legal protections alone will not solve the
employment problems facing the worker with HIV Infection. Persons with HIV Infection must pursue and
demar^ their statutory rights and legal assistance must be made more readily available to them. For
various reasons, persons with HIV Infection have not used the available laws protecting them to the extent
possible. We have categorized these reasons under the following five headings: motivation, semantics,
support, knowledge, and resources.

Motivation
indivlduais
commentators

frequentiy lack the motivation to change an unhappy employment situation.

Some

suggest that this lack of motivation may be self-imposed. Persons with HIV infection may

be unwilling to fight for a Job after an arduous medical battle against the disease itself. Even If, In theory,
they have the energy for such a fight, these Individuals may have developed a low self-image or a fearful
attitude which precludes them from fighting for their employment rights. Our work in California confirms
this is a problem.

Semantics
One has to know something about the law to know whether or not It protects him or her. Due to
semantic difficulties, persons with HIV Infection may not think of themselves as t>eing in the class of people
which the laws protect. As mentioned, the federal and many state laws provide protection for people who
are termed "physically handicapped."
Persons with HIV infection, however, frequently do not consider
themselves as
In other words, they do not Identify with other disabled Individuals.
As a result, many do not recognize the legal protections that may be helpful to them.

l^lng 'handlcapp^.*

Knowledge
This category often overlaps with the previous one. An individual must know something about the
law In order to understand that It protects people with serious Illnesses. Even if a person with HIV infection
understands him- or herself to be "handicapped," he or she may not know that the law protects work-able
individuals who have no symptoms.
Plainly speaking, people often know there are laws about

"handicapped parking"

or bathrooms, but are unaware of laws prohibiting discrimination
condition. In addition, those employees with HIV Infection who are aware of the laws in
know how to use them.

based on medical
this area may not

Support
Apart from legal resources, there Is often Insufficient non-legal support for persons with HIV
Infection who need help with employment problems. In other words, once the person with HIV Infection
finds Initial resources, he or she may need support In following through on tasks necessary for the
resolution of the problem. Physicians, nurses, social workers, family, frieixls, aixJ others can provide
Invaluable assistance here.

Resources

Historically there has been a lack of resources In this area. In particular, lawyers are frequently
unequipped to provide successful assistance. Even if attorneys are familiar with the law, they are often
unwilling to assist persons with HIV Infection because employment discrimination cases are not profitable
to the lawyer.
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Our fight against employment discrimination Is just
Infection to demand their cMI rights; we must eliminate

beginning. We must motivate persons with HIV
semantic difficulties Inherent In the law, cure
knowledge deficiencies, and create resources and support. These are Important goals which are critical if
we are to secure equal employment opportunities for people with life-threatening Illnesses. While the work
Is not easy, It Is rewarding. From our experience In California and what Is projected on the national level,
we most certainly can take major steps to solve employment problems facing persons with HIV Infection.
With hard work and mutual effort, equal access to employment Is a dream which can be realized in the
future.
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ATTACHMENT A
Section 501 of the Rehabilitation Act

SECTION 501 OF THE REHABILITATION ACT
The federal Rehabilitation Act of 1973, as amended,

prohibits discrimination in employment on the
physical handicap. The provisions of this Act protect persons with AIDS or ARC, or those who
test seropositive for the HIV virus against employment discrimination. The Rehabilitation Act is enforced by
a number of federal agencies, each of which issues its own set of regulations for filing requirements and
deadlines. The following information sheet discusses the procedure for filing a discrimination complaint
under the provisions of section 501 of the Rehabilitation Act.
basis of

Which

employers

are

affected by this section of the statute?

Section 501 of the Rehabilitation Act applies to all federal agencies, including the

U.S. Postal

Service.

How soon must

a

complaint be filed?

Under section 501, there is a very short time limit for filing a complaint. You must notify the EEC
Counselor for the agency which made the adverse employment decision within 30 calendar days of the

agency's discriminatory action. There
notified.

For

more

information

complaint under this section,

as

you

are additional time deadlines which must be met after the agency is
to these deadlines and the steps involved in filing a discrimination

should contact

your

local office of the U.S. Equal Opportunity

Commission.

Where and how should

a

complaint be filed?

The first thing you should do is get in touch with the agency which made the decision about your
employment and find out where their EEO office is located. Then, as has been mentioned, you must notify
an EEO Counselor of your complaint within 30 calendar
days from the alleged discriminatory action. This
initial notice does not have to be in writing. You simply can tell the EEO Counselor over the telephone or
at the EEO office that you wish to lodge a complaint.
After you have notified the EEO Counselor, he or she has 21 calendar days to resolve your
complaint informally. If this cannot be done, the EEO Counselor should arrange a final interview with you.
At the final interview, the EEO Counselor will usually give you a letter of final interview. This letter should
tell you what the next step is for filing a formal complaint.

You have 15

days from the date of the final interview to file a written complaint with the agency. Be
written complaint within this time deadline. This can be done by either delivering the
complaint in person or by mailing it. If you deliver the complaint, it is considered filed on the date of
delivery. When a complaint is mailed, it is seen as being filed on the date postmarked.
sure

to file your

To meet the 15 day time deadline, you must also make sure that the complaint either is delivered
the correct agency official. Each agency decides who should receive these complaints. The
name or title of the appropriate official should be included in your final interview letter. If not, ask your EEO
Counselor to give you the name and address of the person who is authorized to receive written complaints.

or sent to
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What facts should be included In the written

complaint?

The written complaint is usually the first formal document used to determine whether discrimination
has occurred. It will be used by the person who investigates your case and may also be introduced as
evidence in later proceedings. Because of its importance, the complaint should be as specific and detailed
as is possible. It should explain that you are a person with AIDS or HIV infection and should also include

detailed account of all events relevant to your discrimination claim. Dates, locations and content of
discussions should be specified. If there are witnesses who can verify any facts, include their names,
addresses and phone numbers. Also, do not hesitate to attach copies of relevant documents.
For
a

instance, if you have favorable medical reports or useful agency regulations, they should be included in
your complaint. Copies of any other written documents which support your claim of discrimination should
also be attached.
In some cases, the agency has a form which is used for written complaints. If you do not receive
form, ask your EEC Counselor If you are required to follow any particular format. In any event, make
sure that you include all Information pertinent to your case. If a written form is suppiied, feel free to attach
addition pages which contain more information. Remember, the complaint is your chance to explain your
side of the story fully.
a

What is the

procedure after

a

complaint has been filed?

The administrative procedure for processing section 501 complaints involves a number of steps and
deadlines. An explanation of each step and the appropriate deadline can be otttained from your local office
of the U.S. Equal Employment Opportunity Commission. Also, the agency which receives and investigates

complaint should notify you at each significant stage in the administrative process. The agency
usually sends you a letter which explains how and when to continue processing your complaint.

your

What else

can

can

be done to win

a case

within the administrative

system?

While there is no guarantee that a complaint will be resolved to your satisfaction, a number of steps
be taken toward presenting your case in the best possible light and protecting your interests. This is

especially true during the investigative stage of the administrative process. If your written complaint is
accepted, it will be assigned to an investigator. You should work cooperatively with the investigator in an
effort to have each allegation explored and reported. If an administrative hearing is held on your case, the
investigator's report is particularly important. Since the hearing, in part, is based on the investigator's
report, it is in your best interest to have that report contain every relevant fact and allegation.
Another

important part of the administrative process is conciliation. Since either you or the
can attempt to settle your case at any time, you should always be prepared to discuss terms for
settlement. This can be your opportunity to resolve the problem without further pursuing your complaint
at the agency or in court. If you and the employer can reach a mutually agreed upon settlement, it may be
to your advantage. Also, if you reach settlement, make sure the terms of the agreement are in writing.
Before you sign the written agreement, always read it carefully.
employer

Several other aspects of the administrative system should be kept in mind. First, you should file a
separate complaint for each new act of discrimination. If, for example, an employer retaliates against you
because of your originai complaint, you must file a new complaint. Or, if you applied for another position
after you filed your complaint and the empioyer unlawfully refused to hire you, a separate complaint should
be fil^. When filing a new complaint, you should be mindful of the time deadlines. Each complaint must
be filed within 30 days of the discriminatory act.
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Second, you should always let the investigating agency know where you can be reached. If you
move or

change your telephone number,

you

should inform the agency: othenwise, your investigator may

not be abie to reach you.

Finaiiy, remember that, during the administrative process, you are your own advocate. This means
that you must present your case in a ciear and convincing manner. Each disabiiity discrimination case
involves its own unique set of facts and circumstances. Think through your specific case and present it as

artfuiiy

as

possibie.
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ATTACHMENT B
Section 503 of the Rehabilitation Act

SECTION 503 OF THE REHABILITATION ACT
The federal Rehabilitation Act of 1973, as amended,

prohibits discrimination in employment on the
physical handicap. The provisions of this Act protect persons with AIDS or ARC or those who test
seropositive for the HiV virus against employment discrimination. The Rehabilitation Act is enforced by a
number of federal agencies, each of which issues its own set of regulations for filing requirements and
deadlines. The following information sheet discusses the procedure for filing a discrimination complaint
under the provisions of section 503 of the Rehabilitation Act.
basis of

Which

employers are affected by this section of the statute?
Section 503 of the Rehabilitation Act applies to employers

$2500

with federal contracts or subcontracts of

or more.

Where and how should a

complaint be filed?

Complaints are initially enforced by the Office of Federal Contracts Compliance Programs (OFCCP),
division of the Department of Labor. To lodge a complaint, you must fill out a form entitle "Complaint of
Discrimination in Employment Under Federal Government Contracts." This form can be acquired directly
from the local offices of the OFCCP. To find your local office, look in the white pages of your phone
a

directory under U.S. Government Offices, Department of Labor, Office of Federal Contract Compliance
Programs. Your local office can provide you with the requisite forms and direct you to the appropriate
office for filing your complaint.
How

soon

action.

must a

complaint be filed?

The complaint must be filed within 180
Be sure to meet this deadline.

What facts should be included in the

days from the date of the employer's alleged discriminatory

complaint?

The complaint is usually the first formal document used to decide whether an employer has
unlawfully discriminated against you. It will be relied upon by the person who investigates your case and
may also abe introduced as evidence in later proceedings.
Because of its

Importance the complaint should be as specific and detailed as possible. This
thoroughly answer each question on the form entitle "Complaint of Discrimination in
Employment Under Federal Contracts." Also, do not be afraid to attach additional sheets of paper to your
answers. In most cases, it is impossible to include everything you have to say on the four-page complaint
form. Just remember to put your name at the top of each additional page so that it is easily identified.
Lastly, do not forget to sign the complaint form. Your signature is necessary for a timely filing.
means

of

you must

When answering the questions on the forms, take care to mention the dates, locations and content
significant discussions or events, if there are witnesses who can verify any of your facts, include their
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names,

addresses and phone numbers.

Additionally, do not hesitate to attach copies of relevant

documents. For instance, if you have favorable medical reports, copies of these documents can be
included in your complaint. Finally, present your case in a clear, yet forceful manner. Remember, this is
your

chance to explain your side of the story fully.

What is the

procedure after a complaint has been filed?

After the OFCCP receives your complaint, it will do an initial screening. The screening is done to
that OFCCP has jurisdiction over your case. A determination will be made as to whether your
complaint was filed on time and as to whether the employer in question is a government contractor or
subcontractor.
If your complaint passes the initial screening, OFCCP then determines whether the
contractor or subcontractor who took action against you has an internal procedure for reviewing your

make

sure

situation. If that employer does not have an internal review procedure, OFCCP can set a date to begin an

investigation of your case. When there is an internal review procedure, however, your case will be referred
employer. If the employer does not resolve your case within 60 days from the referral, OFCCP can
begin its investigation.

to the

When the OFCCP conducts an investigation, it will do its own "fact finding." This means than an
OFCCP investigator will check out a number of informational sources. The investigator may visit the job
site and talk to employees and the employer. The investigator may also review personnel records and

speak with doctors who have treated you. The results of this investigation are contained in your
investigative file. A complete investigative file includes the following;

1)

name

2)

a summary

3)

copies

4)

a

5)

the Investigator's recommended finds and resolution.

and address of each person interviewed;

or

of his

or

her statement;

summaries of pertinent documents;

narrative summary of the evidence disclosed in the investigation
charge; and

as

it related to the

You can ask to see your investigative file after the investigation is completed. To do so, you should
letter to the investigator. The letter should simply contain a request to see your investigative file and
state that your request is authorized by the Freedom of Information Act (FOIA). Access to your file is

write

a

especially important if the investigator has decided against you and you want to appeal that decision. The
process for review of an investigator's decision is more thoroughly discussed below.
After the investigation is completed, your case will take one of several turns. The next procedural
step depends on OFCCP's conclusions and recommendations. If the investigation reveals a violation of the
law or of the OFCCP's regulations and the OFCCP decides to continue processing your case, the
investigator will next attempt to remedy the situation through informal persuasion and conciliation.
At this stage, the OFCCP may try to negotiate a written conciliation with the employer. The
agreement can contain specific remedies for the discrimination, including an award of back pay to you. If
conciliation does not resolve the complaint, the OFCCP may impose penalties. These penalties can include
terminating its contract with the employer or preventing the employer from receiving future contracts. An
employer is, however, entitled to an administrative hearing if the violation cannot be resolved through
conciliation, or if OFCCP intends to impose penalties. Under such circumstances, your case would be
heard before an administrative law judge. At the hearing, the Department of Labor and the employer
present evidence. Afterwards, the administrative law judge issues his or her decision. If the decision is not
in your favor, you can appeal to the courts.
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A different procedure is foliowed if the investigator found no violation of the law or if OFCCP
decides not to pursue your complaint. When this occurs, you will be notified of the OFCCP's decision.
You then may request a reconsideration of OFCCP's decision. Reconsideration must be requested in

writing within 30 days from the agency's decision. To comply with the time deadline, you can write a very
short letter which says that you intend to request reconsideration of the agency's decision. Then within
another 30 days from the initial 30 day deadline, you should write a detailed letter explaining why
reconsideration is appropriate.
Like your initial complaint, the second letter should be specific and compelling. Include any new
information which is relevant to your case, it is also helpful to attach signed statements from your own
witnesses. Before preparing your letter, you should try to see your investigative file. Cnce you have seen
the file you may have new or different ideas for ways to present your complaint. In sum, give the reviewing
agency a complete and thorough picture of your case. Let them know ail the reasons why the decision
should be reviewed. All letters requesting review should be sent to the CFCOP office in Washington, D.C.

They should be addressed to: United States Department of Labor, Director of Office of Federal Contract
Compliance, 200 Constitution Avenue, N.W., Washington, D.C. 20210.
What else can be done to win a case within the administrative

system?

While there is no guarantee that a complaint will be resolved to your satisfaction, a number of steps
be taken towards presenting your case in the best possible light and protecting your interests. First,
since OFCCP receives numerous complaints, it is important to keep in touch with the person who
can

investigates your case. This means you should always let the agency know if you move or change your
telephone number. You can also initiate discussions with the investigator from tinrie to time. Keep tabes
on the progress of your case and work cooperatively with the investigator in an effort to have each of your
allegations explored and reported. Since the outcome of your case depends largely upon the investigator's
recommendations. It is In your best interest to encourage inquiring into each and every relevant fact or
allegation.
You should also always be aware of new or different complaints which need to be filed. A separate
complaint must be filed for each new act of discrimination, if, for example, an employer retaliates against
you because of your original complaint, you should file a new charge. Or, if you apply for another position
with the employer after you file your complaint, and the employer unlawfully refuses to hire you, a separate
complaint must be filed. Remember, a complaint must be filed within 180 days of each discriminatory act.
Be mindful of new charges and make sure you do not lose the right to file them.
After you

have filed a complaint with OFCCP, your employer may try to settle your case and want
This can be your opportunity to resolve the problem without further pursuing your
complaint at the agency or in the court, if you and the employer can reach a mutually agreed upon
settlement, it may be to your advantage, if you reach settlement, make sure it is in writing. Before you
sign the written agreement, always read it carefully.

to talk with you.
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ATTACHMENT 0
Section 504 of the Rehabilitation Act

SECTION 504 OF THE REHABILITATION ACT
The federal Rehabilitation Act of 1973, as amended,

prohibits discrimination in employment on the
physical handicap. The provisions of this Act can protect persons with AIDS or ARC, or those who
test seropositive for the HIV virus against employment discrimination. The Rehabilitation Act is enforced by
a number of federal agencies, each of which issues its own set of regulations for filing requirements and
deadlines. The following information sheet discusses the procedure for filing a discrimination complaint
under the provisions of section 504 of the Rehabilitation Act.
basis of

Which

employers are effected by this section of the statute?

Section 504 of the Rehabilitation Act applies to programs or activities receiving federal financial
assistance and programs or activities
by an executive agency or the U.S. Postal Service.
Examples of employers who may receive federal funding include public schools, universities, hospitals,
vocational rehabilitation agencies, and state and local agencies.

conduct^

How

soon

A

must a

complaint be filed?

complaint must be filed within 180 days of the employer's alleged discriminatory action. Be

sure

to meet this time deadline.

Where and how should

a

complaint be filed?

Section 504 is enforced

by the federal agency which supplies federal funds to the employer. Each
in turn, has its own set of regulations for processing complaints. If you have time before filing your
complaint, it is useful to ask the agency for any specific filing requirements. Generally speaking, however,
a complaint must be in writing and is filed by mail or by hand delivery to the federal agency, if you do not
know where the agency is located, look up its name and phone number in the white pages of your
telephone book, under the U.S. Government Offices section. The next step is to call the agency to make
sure that the local agency is the appropriate place to send your complaint.
agency,

What facts should be Included In the

complaint?

The complaint is usually the first formal document used to determine whether discrimination has
occurred, it will be used by the person who investigates your case and may also be introduced as
evidence in later proceedings. Because of its importance, the complaint should be written. The complaint
should be as specific and detailed as possible. It should give an account of all events relevant to your
discrimination claim. Dates, locations, and content of discussions should be specific, if there are witnesses
who can verify any facts, include their names, addresses and phone numbers. Also, do not hesitate to
attach copies of relevant documents. Foe instance, if you have favorable medical reports or useful agency

regulations, they should be included in the complaint.

Copies of

support your claim of discrimination should also be attached.

any

other written documents which
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In some cases, the agency has a specific form which is used for written compiaints. A number of
agencies, however, simply ask you to write a letter explaining your case. You shouid caii the agency and
ask them if you are required to use any particular format. In any event, make sure that you include all
information pertinent to your case. If a written form is suppiied, feel free to attach additional pages which
contain more information. Remember, the compiaint is your chance to fuiiy expiain your side of the story.

What is the

procedure after

a

complaint has been filed?

As mentioned earlier, each agency
administrative compiaints. These ruies usuaiiy

has its own set of ruies and reguiations for processing
provide for an investigation and an agency recommendation.
Sometimes an administrative hearing may also be held. To know the exact procedure and any time
deadiines, you shouid ask agency officiais. This wiil heip you keep tabes on your case and assist you
during administrative process.
What else

can

can

be done to win

a case

within the administrative

system?

While there is no guarantee that a compiaint wiii be resoived to your satisfaction, a number of steps
be taken toward presenting your case in the best possible light and protecting your interests. This is

especiaiiy true during the investigative stage of the administrative process. If your written compiaint is
accepted, it probably wiii be assigned to an investigator. You shouid work cooperatively with the
investigator in an effort to have each allegation explored and reported. This means that you may want to
initiate discussions with the investigator from time to time. Since the outcome of your case may depend
largely on the investigator's conclusions, it is in your best interest to encourage inquiry into each and every
relevant fact or allegation.
Another

important part of the administrative process is conciliation. Because either you or the
can attempt to settle your case at any time, you shouid always be prepared to discuss terms of
settlement. This can be your opportunity to resolve the problem without pursuing further your complaint
at the agency or in court, if you and the employer can reach a mutually agreed upon settlement, it may be
to your advantage, if you reach settle, make sure it is in writing. Before you sign the written agreement,
employer

always read it carefully.
Several other aspects of the administrative system shouid be kept in mind. First, you shouid file a
separate compiaint for each new act of discrimination, if, for example, an employer retaliates against you
because of your original complaint, you must file a new charge. Or, if you applied for another position with
the same employer after you filed your complaint and the employer uniawfuiiy refused to hire you, a
separate compiaint shouid be filed. When filing a new compiaint, you shouid be mindful of the time
deadiines. Each compiaint must be filed within 180 days of the discriminatory act. Second, you shouid

always let the investigating agency know where you can be reached, if you move or change your
telephone number, let the agency know. Finaiiy, remember that during the administrative process, you are
your own advocate. This means that you must present your case in a dear and convincing manner. Each
case involves its own unique set of facts and circumstances. Think
through your specific case and present
it as artfuiiy as possible.
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ATTACHMENT D
Title I of the Americans with Disabilities Act

TITLE I OF THE AMERICANS WITH DISABILITIES ACT

The Americans with Disabilities Act (ADA), enacted on July 26, 1990, prohibits discrimination
against disabled individuals in employment, public services, and public accommodations. This information
sheet discusses the provisions in Title i of the Act, the section of the ADA that addresses discrimination in
employment. (Note: When appropriate, miscellaneous provisions found in Title V of the ADA also will be

discussed.)
Time frame for

implementation of the Act

Title I of the ADA becomes effective two years after its enactment for employers engaged in
commerce who have 25 or more employees for every working day in 20 or more calendar
weeks in the current or preceding year (effective July 26,1992). Four years after the enactment of the ADA,
employers engaged in industry affecting commerce who employ 15 or more employees for every working
day in 20 or more calendar weeks in the current or preceding year will be subject to the provisions of Title
i (effective July 26, 1994).

industry affecting

The Equal Employment Opportunity Commission (EEOC) must promulgate administrative rules
interpreting the ADA no later than one year from the date of enactment.

Employers and others who must comply with the Act
In addition to the employers discussed above, the ADA also covers states, employment agencies,
labor organizations, and joint labor-management committees. The law becomes effective as to these
entities two years after the date of ADA's enactment (effective July 26, 1992).

The Act does not cover the federal government (except both houses of Congress), government
corporations, Indian trit>es, and bona fide, tax-exempt private membership dubs. Furthermore,
religious organizations may give preference in employment to their own members and may require that
employees conform to their religious tenets.
owned

Definition of

"disability"

D^nit'onal language
The ADA adopts a similar definition for disability as that used in the Rehabilitation Act of 1973, as
amended. A person is considered disabled for the purposes of the ADA if that person has "(A) a physical
or mental impairment that substantially limits one or more of the major life activities of such individual; (B)
a record of such an impairment; or (0) [is] regarded as having such an impairment."
The EEOC,
include

caring for

interpreting the Rehabilitation Act of 1973, has determined that "major life activities"
walking, seeing, hearing, speaking, and working.

oneseii

Illegal dnjg

use

For the purposes of the Act, an individual who is currently engaged in the illegal use of drugs is not
protected from actions by an employer or other covered entity when the actions are based on that drug
use. However, a person who has successfully completed a supervised drug rehabilitation program and is
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no longer using Illegal drugs, or a person who has otherwise been rehabilitated successfully and Is no
longer engaged in the illegal use of drugs, is protected by the Act. Also, a person who is mistakeniy
perceived to be using iilegal drugs is covered by the ADA.

Other exclusions from the definition of

'disability'

The ADA specificaily states that homosexuality and bisexuaiity are not impairments for purposes of
the ADA and therefore are not disabiiities. The ADA also excludes from the definition of disabiiity the

following; transvestism, transsexuaiism, pedophiiia, exhibitionism, voyeurism, gender Identity disorders not
resulting from physical impairments, other sexuai behavior disorders, compulsive gambiing, kleptomania,
pyromania, and psychoactive substance use disorders resulting from current use of iliegai drugs.
Discrimination
The ADA

prohibited by the Act

prohibits discrimination against disabled individuals in job application procedures, hiring,

advancement, or discharge of employees, employee compensation, job training and other terms,
conditions, and privileges of employment. The term "discrimination" includes:

Affecting job opportunities or status: limiting, segregating, or classifying a job applicant
or employee In a way that adversely affects the opportunities or status of that individual
because of a disability.
Policies with an adverse effect on disabled people: using standards,
of administration that have the effect of discriminating on the basis

perpetuate the discrimination of others who are

criteria, or methods
of disabiiity or that
subject to common administrative control.

Discrimination based

on association with a disatAed person:
excluding or otherwise
denying equal jobs or benefits to a qualified applicant or employee because of the disability
of a person with whom that applicant or employee is known to have a relationship or

association.
Lack of reasonable accommodation: failing to make reasonable accommodation to the
known mental or physical limitations of an othenwise qualified individual or denying an
othenvise qualified individual job opportunities based on the need to make reasonable
accommodations.
Use of some employment tests or medical standards: using qualification standards,
employment tests or other selection criteria that screen out or tend to screen out disabled
individuals, unless the standards, tests, or criteria are shown to be job-related and
consistent with business necessity; and failing to select and administer tests concerning
employment In the most effective manner to ensure that, when the test is administered to
an applicant or employee who has a disability that impairs sensory, manual, or speaking
skills, such test results accurately reflect the skills, aptitude or other factors that the test
purports to measure, rather than reflecting the impaired sensory, manual, or speaking skills
of the employee or applicant (except where those skills are the factors that the test
purports to measure).

Discriminatory r^atiortship with arnyther entity: participating in a contractual or other
arrangement that has the effect of subjecting an Individual to disability discrimination as
described above.
Discrimination

by retaliation and coercion: taking adverse action against an applicant or
employee because that individual opposes an act or practice made unlawful by the ADA
or because that individual makes a charge, testifies, assists, or participates in any manner
in an investigation, proceeding, or hearing under this Act; and coercing, intimidating,
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threatening, or Interfering with any individLial in the exercise of the rights granted
protected by the Act.
Limitations

on

the

or

protections of the Act

Qualified individuals and essential functions

if he
If an

The ADA protects qualified individuais with a disability from discrimination. An individual is qualified
she can perform, with or without reasonable accommodation, the "essential functions" of the job.
employer has prepared a written job description before advertising or interviewing applicants for that
or

job, the description will be considered evidence of the essential functions of that job.
Job reiatedness and business

necessity

An employer or other covered entity may rely upon standards, tests or selection criteria that
adversely affect a disabled person if the standards, tests or criteria are job-related and consistent with
business necessity.
Direct threat to health

or

safety of others

An

employer or other covered entity may be justified in taking adverse action against a disabled
who poses a direct threat to the health or safety of others in the workplace. The term "direct threat"
by the Act to mean'a significant risk to the fieaith and safety of others that cannot be eliminated
by reasonable accommodation.
person

is defined

ReasonaUe accomrnodation arxJ urxJue

ftardship

An employer or other covered entity is required to reasonably accommodate qualified employees
and applicants with disabilities. The term "reasonable accommodation" may include making existing
facilities readily accessible to disabled individuals, job restructuring including part-time or modified work

schedules, reassignment to a vacant position, modification of personnel policies, appropriate adjustment or
modification of examinations, modification to equipment or training material, the provision of qualified
readers or interpreters, or other similar accommodations.
An employer or
accommodation creates

other covered entity is not required to accommodate disabled individuais if such
an "undue hardship" for the entity. An accommodation reaches the level of undue
hardship when it requires "significant difficulty or expense" to implement. A court will consider undue
hardship in light of such factors as the nature and cost of the accommodation, the resources of the
employer or other covered entity, the impact of the accommodation on the facility in question, the size of
the employer or covered entity and the number of employees, and the type of business operations being
conducted.
Food hartdiers
The ADA directs the Secretary of Health and Human Services to publish, within six months from the
date of the law's enactment, a list of infectious and communicable diseases that can be transmitted by the

preparation and handling of food. An employer or other covered entity may refuse to assign or continue
assign a person with a listed infectious disease to a job involving food handling unless the risk of
infection can be eliminated by reasonable accommodation.

to
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Medical examinations and

inquiries

Inquiries-Applicants
An

employer

other covered entity may not ask an applicant for employment whether he or she
disabiiity or inquire into the nature or severity of an applicant's disabiiity, uniess those
inquiries reiate to the appiicant's abiiity to perform job-reiated functions.
is

an

individual with

or

a

Inquiries-Employees
An empioyer or other covered entity may not ask an employee whether he or she is an indivkJuai
with a disabiiity or inquire into the nature or severity of an empioyee's disabiiity, unless that inquiry is shown
to be job-related and consistent with business necessity. Any information obtained through such inquiries
of an empioyee is subject to the same confidentiality provisions that appiy to pre-empioyment examinations

(see beiow).
Pre-employment examinsOions
Empioyers and other covered entities may conduct physicai examinations of appiicants for
empioyment oniy after an offer of employment has been tendered. The offer of employment may be
conditioned on the results of the examination oniy if ail entering employees are subjected to the same
examination. The Act requires that the results of any medical examination be kept as separate, confidential
records.
There are some exceptions to the confidentiality provisions. Managers and supervisors may obtain
information about necessary restrictions on the work or duties of an empioyee and necessary
accommodations. First aid and safety personnel may also be informed if the disabiiity might require
access to

emergency treatment. Finally, upon request, government
must be provided with relevant information.
Examinations

officials investigating compliance with the Act

during employment

An employer or
those examinations are

other covered entity may conduct physicai examinations of employees oniy when
job-reiated and consistent with business necessity. Any records relating to the
physical examination must be kept confidential.
Information from the confidential files may

be disclosed under the

same

circumstances

as pre-

empioyment medical examinations.
Drug testing and use of alcohol or drugs in the workplace
The ADA does not

prohibit

an

empioyer

or

other covered entity from testing appiicants or

employees for illegal drugs.
Under the Act, an employer or other covered entity can prohibit the consumption of alcohol and
illegal drugs at the workplace arid may require that employees not be under the influence of alcohol or
iiiegai drugs while on the job.
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Procedure for

enforcing rights under the ADA

The EEOC has the responsibility to oversee the implementation and enforcement of the ADA. It is
required to publish procedures for filing complaints within eighteen months of the date of enactment. The
remedies available to aggrieved employees are the same as those available under Title Vli of the Civil
Rights Act of 1964, including back pay, reinstatement and other injunctive relief.

Attorney's Fees
recover

In any administrative or court proceeding under the ADA, an attorney
reasonable attorney's fees including litigation expenses and costs.

for the prevailing party may
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ATTACHMENT E
Overview of Handicap Protections

Overview of the Laws and

Regulations

Prohibiting Discriniination in Employment
On the Basis of Handicap
A number of state and federal laws
have been enacted in the last decade to
ensure access to

employment

oppor¬

tunities for qualified disabled persons.
The following is a brief overview of
die two most important relevant fed¬
eral and California statutes. (In this

The California Fair Employment
and Housing Act (FEHA) provides
that it shall be an unlawful employ¬
ment practice for both
private and

public employers, because of a physi¬

cal

handicap

or

medical condition of

"to refuse

any person,

article, the word "handicap" is used
instead of "disability" as this is the
terminology found in the laws being

select the person for

discussed.)

bar

employ the
gram

leadiitg

or

gram

prohibits federal agencies (Section
501), federal contractors (Section
503), and recipients of federal finan¬
cial assistance (Section 504) from dis¬
criminating against any qualified han¬
dicapped individual in employment
because of his or her handicap.
as¬

of the employment process,
including recruitment, hiring, promo¬
tion, benefits, social or recreational
programs, termination, and any odier
tetm, condition, or privilege of employ¬
ment. Federal agencies and federal
contractors are also required to take
affirtnative action to employ and ad¬
vance in employment
handicapped
individuals. In aiMtion, these employ¬
ers are required to
provide reasonable
accommodation for handicapped indi¬
viduals, such as making facilities acces¬
sible, supplying readers or interpre¬
ters, providing special equipment,
etc.

or

employment,

or

to

from

a

or to

causing an adverse employ¬
action to be taken against any

ment to or
ment

"qualified handicappied person" be¬
cause of his or her handicap. A
"quali¬
fied handicapped person" is defined
as a handicapped person who, with or
without reasonable accommodation,
can

perform the essential fimctioiu of

person

from

die position in question without

training

pro¬

endangering his or her health and
safety or that of others.

employment,

or to

person in

compensation or in terms, conditions

The most important piece of fed¬
eral legislation requiring nondiscrim¬
ination on the basis of handicap is
die Rehabilitation Act of 1973, as
amended. In broad terms, this Aa

This prohibition applies to all

leading

hire

refuse to
training pro¬

discriminate against such

What is Required?

pects

to

a

discharge su^

employment

to

person or to

The Rehabilitation Act prohibits a
federal employer from denying employ¬

privileges of employment." Cov¬
employers are also required to
reasonably accommodate a known
physical handicap of any individual.
or

ered

Federal

contractors are

prohibited

from discriminating against any "quali¬
fied handicapped individual," defined
in the implementing regulations as

"capable of performing a particu¬
job, with reasonable accommoda¬

one

lar

tion to his

or

her

handicap."

As it applies to recipients of federal
grants, discrimiiiation a^uiist an "other¬

Who is Protected?
Federal Law
Under the Rehabilitation Act, the
definition of "handicapped individual"
is very broad and includes
many per¬
sons who may never have
thou^t of

themselves as handicapped or diicahl^.^
The definition includes all persons
with physical or mental impairments,
with a history of such an
impairment,
or who are perceived as
having such
an impairment, even
thou^ no such
impairment actually exists. Essentially,
any applicant or employee who suffers
an adverse
employment decision by a
covered employer because of a mental
or physical problem, real or
perceived,
is within Ae protected cIbm How¬
ever, short-term, ten^xTrary conditions
are probably not included.

wise

qualified handicapped individ¬

ual" is not allowed by the Rehabilita¬
tion Act. Thou^ die regulations de¬
fine this term as meaning one "who,
with reasonable accommodation, can
perform the essential functions of the

job in question," the Supreme Court,
in a nonemployment context, has
interpreted this term to mean one
"who is able to meet all of a program's
requirements in spite of his handicap."

State Law
The Fair Employment and Housing
Aa (FEHA) protects die ri^t and

opportunity of individuals to seek,
have access to, obtain, and hold em¬
ployment without discrimination be¬
cause of "physical handicap" or "medi¬
cal condition."

(amtinued)
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The scope of Ae definition of
"physical handicap" under Ae FEHA
hu just recendy been determined by
Ae California Supreme Court m Ae
case

•That Ae applicant or
because of his or her

employee,
haruiicap,
cannot currendy perform Ae dudes
of Ae posidon;

v.

FEPC. In Aat

case

Ae

Court held that "physical hanAcap"
means a "corulition of Ae body" that
is "a disadvantage

that makes achieve¬
ment unusually Afficult." The Court
stated that coverage was not limited to
present disabilities but extends to
those physical condidons that are
only potentiaUy handicapping. Men¬
tal diubilides are not covered; nor are
"various ills or defects that are m fact

hanAcapping; for example, cer¬
tain kinds of digesdve, respiratory, or
not

skin disorders."

"any healA impairment related to

or

associated wiA a diagnosis of cancer,
for which a person has been rehabAtsted or cured, based on competent
meAcal evidence."

What Are The

employee,
hanAcap,
cannot currendy perform Ae dudes

of Ae posidon in a manner d»at
would not eitdanger his or her
healA or safety or that of oAers

(Ae "safety" defettse);

or,

•That Ae absence of Ae hanAcap is
a bona fide occupadonal qualihcadon, Le., a necessary requirement,
for Ae posidon (Ae "BFOQ,"

The itondiacrimination mandates
of these statutes are rxx wiAout excep¬
tion. There are defenses available to

employers diat, if proved, will excuse
thra from liabAty under .these laws.
Oite defense, of course, is that the

adverse employment decision was not
baaed on a cottsideradon of Ae inAvidual's handicap but, raAer, on a

totally tmrrlarrd consideration.
admitted that the inAvidual's hanAcap was the reason, or one of the reaaotts, for the adverse action, there are
three basic defenses that will be

be considered

m

because of his or her hanAcap but
could do so if an accommodation
were

not

provided, Aen this defeitse wA

stand (unless dte employer can

prove that the accommodation would

be

an

undue

hardship

on

its

opera¬

tions.)

What Is Reasonable
Acconunodation?
En^byers are required by law

to

nudce reasonable efforts to remove
bairiers that stand m Ae way of other¬

"reasonable accommodation" and are

(It is important to note dtat an
employer's potential mcreased finan¬
cial cost is not a defense to discriminat¬

ing against hanAcapped persons.)
These defenses, except for Ae
BFCX^defense, require an inAvidualized evaluadon of Ae abAdes and limitadoits of Ae particular applicant or
employee m relation to Ae specific
requirements of Ae posidon m ques¬

FuiAer, the standards that must be
met to

very

prove

Ae BFOQ, defense

are

stringent. In order to show that

the abseitce of a certain handicap is a

legally justihed requirement for a cer¬
tain posidon, an employer must be
able to prove that all or substantially
all persons wiA Aat handicap are
unable to perform Ae dudes of Ae
posidon safely and effidendy aitd that
the

or

must

wise qualified disabled applicants and
employees. These efforts are called

tion.

Recognized Defenses?

Oitce, however, it is shown

•That Ae applicant or
because of his or her

defense).

"MeAcal conAdon" refers ocdy to
cancer; it is defined m Ae FEHA as

requireA it

Ae evaluadon of the above defeiues.
For example, if an applicant cannot

perform Ae dudes of Ae posidon

of Amerioin Neuional Insurcmce

Company

Where reasonable accommodation
is

essence of dte employer's operadon would oAerwise be undermined.
Because of Ae strictness of this stan¬

dard, most courts have held against
employers who have relied on cate¬
gorical selection criteria, Le., medical
standards.

afford disabled persons
equal opportunity to obtain emiAyyment and to perform to dte bcM of
dteir abAty. Reasonable accommoda¬
tion must be provided at every step of
the hiring process (application, test¬
ing, oral mterview) as well as on the
job itself.
necessary to

an

There are many different accom¬
modation tedtniques available, includ¬

ing acquisition or modificBtion of
equipment, supplying readers or mterpreters, job restructuring and making
facAties accessible

to

handicapped

persons.

Many accommodations

are

mittor

in nature artd
ever, an

itegligible m cost. How¬
eti^tloyer must provide the

ttecessary

accomntodation, ito matter

what dte cost, unless he/she can prove
that to do so wcmld impose an undue

harship on the operation of the busittess. This

detemtination must be baaed

objective consideration of a
cofiAittation of fetors, iitcluding the
aire ofAe erttployer, the type of operon an

atioit, artd the itature artd cost of the
accomntodation AvAved.
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ATTACHMENT F
School Bd. of Nassau County

v.

Arllne

School Bd. of Nassau County k Arline:

Tuberculosis, Ccuicer, Aids

...

Protected Under the Rehabilitation Act
By Robert Bamee and

The

Jo Anne Frankfort
Introd act ion

First tuberculosis, then cancer and
now

AIDS; each, in its time,

connote

dfath and suffering. Each, in its time,
is considered highly contagious.' And
each, as a result, has devastated the

individuals it has attacked — not only
from the physical battle endured—but
from the social isolation which has
ensued.
Often, the law is ill-equipped to
resolve the conflict between individual

rights and mass hysteria. The system
moves slowly — hysteria and fear do
not
and the social atmosphere
arising during the epidemic spread of a
contagious disease is aiuthema to the
environment necessary for the rea¬
soned balancing of competing claims.
To many then, it may come as a
surprise that the United States Su¬
preme Court has construed the federal
—

Rehabilitation

Act

of

1973.

as

amended, to protect the employment
rights of individuals who have survived
a contagious disease. School Board
of
Nassau County, Florida v. Ariine (No.

85-1277),
U.S.
(1987)
("Arline"). Surprising, for perhaps
nothing has so rekindled the fears of
the Middle Ages than the current
AIDS epidemic.
Robert Barnes and Jo Anne

Frankfurt are attorneys with the Em¬
ployment Law Center in San Fran¬
cisco. The Employment Law Center
is a project of the Legal Aid Society
of San Francisco. The Society is a
non-profit, public iioerest law office
representing those who cannot af¬
ford private counsel who have em¬
ployment-related legal problems.
Both Barnes and
cialize in the area

Frankfurt spe¬
of employment
discrimination against disabled intUviduals aitd have worked extensively
with individuals who have experi¬
enced problems in the workplttce be¬
cause

of AIDS

or cancer.

Flight of Cancer, Tttbcrenlosis

A Aids Patients
The American Cancer

Society
predicts that thirty percent of all
Americans alive today — seventy mil¬
lion people — will contract cancer at
some time in their life.' In 1986, over
5.0(X),000 Americans had a history of
cancer and 3,000,000 of these were

considered cured and workable.' With
the advance of medical technology, the
number of cured or rehabilitated can¬

patients who are work-able will
surely increase.'*
In 1982, the most recent year for
which such statistics are available,
25.250 cases of tuberculosis were re¬
ported nationwide, resulting in 1,807
deaths.' In 1978, the numbers were
28,521 and 2,914 respectively.* The
cer

Regardless of the open qtustions
which remain, Arline is of sub¬
stantial precedentiai value.
survival rate of those who contract
tuberculosis has increased sharply
since the days of the much too recent
past when tuberculosis was known
the "white plague" because it killed
many

as

so

people.'

The symptoms of AIDS

were

ffrst

medically documented in the United
States in 1981. As of July 15, 1985, the
Center for Disease Control (CDC) has
recorded 11,737 diagnosed cases of
AIDS nationwide, including 5,812
deaths.* At the international AIDS
conference in Atlanta in April of 1986.
CDC estimated that up to one million
Americans had been exposed ot the
AIDS virus and that, of that number,
100,000 would develop advanced
stages of the disease within five years.*

Despite overwhelming medical and
scientific opinion to the contrary,
people persist in their belief that
AIDS is conunimicable in a casual set¬
ting such as the average worksite.'*
many

Moreover, pernicious mythologies

about the nature,

cause

sion of tuberculosis and cancer resist
and persuasion to the con¬

reason

trary."
In light of the fear and misinforma¬
tion associated with serious diseases
like these, it is no surprise that discrim¬
ination in employment on the basis of
such fear and misinformation is well
documented and widespread."

Gene Arllnc't Battle With

Ibbcrcnlosit Sc Her School Board
in May of 1977 Gene Arline's inter¬
est in the hysteria that surrounds com¬
municable diseases was purely intel¬
lectual. True, she had been infected
with tuberculosis and hospitalized for
14 months, but that was twenty
years
ago

when she

was

only 14. She had

been in remission for twenty years and
her doctors had told her she was cured.
In 1966 she was certified as a school
teacher and hired to teach third grade.
In 1969 she was granted tenure, but
then in 1977 her good luck changed —
her tuberculosis reappeared. In May
1977, March 1978 and November 1978
she was placed on paid leave of ab¬
sence while she was hospitalized for

contagious tuberculosis. Then, in
1979, she

was

fired.

County school board superintend¬
Craig Marsh said he based his deci¬
sion on the risk to others and on public
opinion. He had been told by a local
doctor that younger children, such as
ent

third graders, were more at risk to con¬
tract infectious tuberculosis.
Arline first unsuccessfully appealed
her termination administratively
before the county school board. The
school board's decision was reversed

by the Florida State Board of Educa¬
tion but then reinstated afier appeal to
the Florida First District Court of Ap¬

peal because the appellate cost deter¬
mined that the school board had "good
and sufficient cause" to fire her."

Undaunted, she claimed her termi¬
nation violated her rights under section
504 of the federal Rehabilitation Act of
1973, as amended ("Section 504") in a
complaint filed in the U.S. District
Court for the Middle District of

and transmis¬

This article was originally published In CalHomla Labor and Employment Law Quartierty (Official Publication
of the State Bar of California Labor and Employment Law Section), Vd. 5, No. 5, Spring 1987, pgs. 9-12.
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Florida. More

specifically she asserted

that she was fired because of her

"handicap" and that she had been
denied reasonable accommodation as

required of recipients of federal funds.
The District Court dismissed for
lack of jurisdiction holding that Sec¬
tion 504 did not protect those with con¬

tagious diseases because nothing in the
language or history of the Act indi¬
cated that Congress meant to include
contagious diseases within the defmi-

"physical handicap." The 11th
tuber¬
defini¬
Court
granted certiorari to determine
whether tuberculosis is a protected
handicap within the meaning of Sec¬

tion of

Circuit reversed finding that
culosis fit "neatly" within the
tion." The U.S. Supreme

tion 504 and, in addition, asked the

discriminate on the basis of AIDS. As¬
sistant Attorney General William
Bradford Reynolds requested a legal

opinion from his staff — does Section
504 include as "handicapped individ¬
uals" persons with diagnosed AIDS or
ARC, or persons with a positive test
for infection by the AIDS vims?
After reviewing the expansive defi¬
nition of "handicapped individual"
found in the Rehabilitation Act,
Stewart B. Oneglia, Chief of the Coor¬
dination & Review Section of the CivQ

Rights Division, informed Reynolds
by legal memorandum dated April 1,
1986 that "... AIDS constitutes

parties to brief the question whether
Arline was "otherwise qualified" to
teach in light of her tuberculosis."

majority opinion in Arline,
by Justice Brennan,
qffirmed the breadth of federal
provisions governing discrimi¬
nation against disabled individ¬
authored

Opinion of the United States
Attorney General
At the time the Supreme Court
granted certiorari in Arline. the AIDS
crisis was in full force and nearly every
aspect of the crisis was considered a
Not the least controver¬
sial of these was whether an employer
could refuse to hire or could terminate
person

other words, if the employer deter¬
mined that fellow employees might
"rebel" if they discovered they were

worlting near a person who might have
AIDS or ARC, or if the employer mis¬
takenly believed, in "good faith," that
the infected employee tnight communi¬
cate the disease to a fellow employee
or the public, could the employer dis¬
criminate against the infected em¬
ployee in employment? The issues
were more politick than legal given the
hysteria surroimding the disease, the

Act.

Seropositive

or

ARC-infected in¬

dividuals, although not limited in a

m^r life activity by these conditions
in and of themselves, may be so limited
result of the attitudes of others, or
because others perceive these conditions as the equivalent of AIDS."
Dissatisfied with the result, the
as a

opinioo was rqected and replaced with
an opinion that later became the cor¬
nerstone of the arguments advanced
by both the Nassau County School
Board and the United States mArUne;

sexual nature of its transmission and
the &ct that gay men were initially the
individuals hardest hit by the scourge.
The legal controversy that devel¬

oped around the epidemic mutt be
viewed from this political perspective.
IK^thin this environment the federal

government asked itself how one might
intetpret Section 504 such that cancer
and

governing discrimination against dis¬
abled individuals." The decision also
confirmed that people with a history of

disability or those who are perceived
being disabled can seek federal
protection." As a result, the Court
held "... that a person suffering from
the contagious disease of tuberculosis
can be a handicapped person within
the meaning of Section 504 of the

a

as

Rehabilitation Act of 1973 and that

respondent Arline is such a person.""
At the heart of Justice Brennan's
decision is his reliance on legislative

epilepsy, lest controversial and

non-communicable diseases, might be
covered and still permit an employer to
Produced

claim that prejudice and bias on the
basis of contagiousness should be
treated differently from prejudice on
the basis of physical or mental impair¬
ment. He pointed out that Congress
amended the definition of "handi-

ciqiped individual" in 1974 to include
those

uals.

event.

infected by the AIDS virus
simply because of the fear and contro¬
versy generated by the disease. In
a

of the United States
The majority opinion in Arline,
authored by Justice Brerman. affirmed
the breadth of federal provisions

history to defeat the government's
The

The

m^ia

a

physical.. . impairment that substan¬
tially limits . . . mi^or life activities
and, therefore, [persons with AIDS]
are handicapped individuals tmder the

Justice Brennan Rejects the Opinion

"Discrimination

on

the basis of con-

tagiousDess is not handicap discriminatMO within the mraning of Section
504. Section 504 bars discrimination

against otherwise qualified handi¬
capped individuals only when that diserimmatiao is 'solety 1^ reason of.. .
handicap' (29 U.S.C. 794). Sectiao 304
does not purport to her all discrimina¬
tion, rtprdlrss of its basis, that might
adversely affect hendkapped individ■als. Coetagionsness is not itself a
handicap, however, and oonsequeatly
diacrimkntion baaed on concern about
eontagionsness is not handicap discriniBiiioQ.. .****
•

The stage was set for the Court to act
and it did so in unequivocal language.

individuals

discriminated

against because he or she has a record
of a handicap or is regarded as having
one.'" According to Brennan, the
amendment "reflected Congress' con¬
with
'archaic attitudes and
laws' and from 'the fact that the Amer¬
ican people are simply unfamiliar with
and insensitive to the difficulties concern

.

..

frontfing] individuals with handicaps.'
S. Rep. No. 93-1297 p. 50 (1974).""
He noted that Senator Cranston had

explained the need for expansion of
the definition because individuals with
a record of a handicap and those re¬

garded as having a handicap "may be
subjected to discrimination on the
basis of their being regarded as handi¬
capped.""
Furthermore, Brennan

pointed to

the regulations promulgated by the De¬

partment of Health and Huinan
Services in stqiport of his determina¬
tion that Section 504 is directed as
much to the

protection of individuals

from prejudice based on medical ignor¬
and presumption as h is to those
truly physically or mentaUy impaued.
He noted that these regulations
"include among the conditions il¬
lustrative of physical impairments
covered by the Act 'cosmetic dis-

ance
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figurement,' leiid[iiig] further support
to [the] position that the effects of
one's

on others is as rele¬
determination of whether one

impairment

vant to a

is handicapped as is the physical effect
of one's handicap on oneself."''

Indeed, both Congress and the Court
held that society's accumulated myths
and fears about disability and disease

handicapping as the impairment
itself and nothing generates myths and
fears to a greater extent than con¬

are as

tagiousness.
Otherwise Qualified
After concluding that an individual
with a history of a contagious disease
may

be covered under the federal law.

the Court turned its attention to the

question of what constitutes an
"otherwise qualified" individual. The
meaning of this phrase had been dis¬
cussed previously in the Coiut's deci¬
sion in Southeastern Community Col¬
lege V. Davis." There, a woman with a
hearing impairment was denied admis¬
sion to a state community college pro¬
gram which was designed to train
nurses." She asserted that the college
should only use criteria which were
uiuelated to her disability and, if other
criteria were used, the college had a
duty to accommodate her.'* This led
the Court to analyze the language in
Section 504 which prohibits discrimi¬
nation against an "otherwise qualified
handicapped individual . . . solely by
reason of his handicap.""
In Davis, the Court adopted what
appeared to be a limiting interpretation
of the aforementioned statutory lan¬
guage. The words "solely by reason of

eliminate performance difficulties. If
true, this could result in the denial of
federal protection to a disabled person
without any judicial consideration of
whether accommodation was appro¬

priate. Ariine put this issue to rest.
Unlike Davis, a case involving post
secondary education, the Court in
Ariine was interpreting the phrase
"otherwise qualified" in an employ¬
ment setting." Accordingly, Justice
ployment practices which explain that
someone is "otherwise qualified" if he
or she can perform "the 'essential
functions' of the job in question."*'
The Court also cited with approval reg¬
ulations from the same agency which
state, "[wjhen a handicapped person
is not able to perform the essential
functions of the job, the court must
also consider whether any 'reasonable
accommodation' by the employer
would enable the handicapped person
to perform those functions."** Thus,
an assessment

qualified" meant a person could
"meet all of a program's requirements
in spite of his handicap."**
Allowing Davis, uncertainty
existed as to whether an individual
would be required to make a showing
of ability to perform all of the job
duties in question notwithstanding his
or her disability and notwithstanding
the potential availability of a reason¬
able accommodation which might

a

The Scope of Reasonable
Acconunodatioo Required Under
Section 504
Another question raised in cases of
employment discrimination on the
basis of disability is the extent of a
employer's duty to provide accommo¬
dation. Again, regulations referred to
in Ariine are instructive. The regula¬

tions

state:

Reasonable accommodation may in¬
clude: (1) Making facilities used by em¬

ployees readily accessible to and usable
by handicapped persons, and (2) job
restructuring, part-time or modified
work schedules, acquisition of equip¬
ment or devices, the provision of read¬
ers or interpreters, and other similar

not a

cluded that the term "otherwise

of accommodation is

when determining if
worker is qualified to do the job.**
necessary

devices."

While these

are

examples of what

might constitute reasonable

accommo¬

dation, the "list is neither all-inclusive

of [the employer's] pro¬

nature

The facu of Ariine raise

an

interest¬

ing issue

as to how far an employer's
efforts must extend. Apparently, the
Nassau County school board had a

policy of providing jobs for teachers
while they were studying for recertiflcation examinations.** In a note
Justice Brennan states:

"Employers have

an afiBrmative obligation to make a reasonable accommo¬
dation for a handicapped employee.

Brennan cited Health and Human
Services' regulations governing em¬

his handicap" apparently meant "only
that mere possession of a handicap is

permissible ground for assuming
an inability to function in a particular
context."'* Moreover, the phrase
"otherwise qualified handicapped in¬
dividual" did not "prevent an institu¬
tion from taking into account any
limitation resulting from [a] handicap,
however, disabling."'* Tte Court con¬

in the

gram."**

Although they are not required to fmd
another job for an employee who is not
qualified for the job he or she was
doing, they cannot deny an employee
alternative employment opportunities

reasonably available under the

em¬

ployer's existing policies."**
Since the Nassau County school
board had previously placed other in¬
dividuals in jobs outside their certifica¬
tion, the Court's note suggests a
similar approach might be required in
Gene Ariine's case. Moreover, the
broader implication here is that all em¬

ployers wim have a policy or practice
of finding new or different jobs for
their employees may, under principles
of reasonable accommodation, be

re¬

quired to find a new job for an individ¬
ual alleging employment discrimina¬
tion on the basis of disability.
Qnestioas Which Remain Open
Alter Ariine

While the Ariine decision has
clarified several important issues, a
number of questions remain open. I^r

example, one question which the court
specifrcally left open involves the
weight that should be given to a

physician's medical opinion. When
assessing real or perceived contagious
diseases, the Court concluded that
judicial deference should be given to
"reasonable medical

judgments of
public health officials."*' The Court
did not decide, however, whether any
deference should be given to opinions
received by employers from private

nor meant to

suggest that employers
must fbllow all of the actions listed."**

physkians.**

Moreover, employers are not required
provide such accommodation if it

terpreted to mean that such accommo¬
dation could produce "undue financial

tions about the burden of proof in cases
alleging employment discrimination on
the basis of handicap. One m^or issue
is who has the burden of proving
whether accommodation is appropri¬
ate: the plaintiff or the defendwt? One
suggested approach is found in
St rathie v. Department of Transporta¬

and administrative burdens" for the

tion." There, the court states:

to

does not "overcome the effects" of a

person's disability or it constitutes an
"undue hardship" on the employer to
do so.*' The later phrase has bMn in¬

There

employer or a "fundamental alteration

Produced
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are

also unanswered ques¬
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"In order to make out a case under sec¬
tion 504 of the Rehabilitation Act. a

plaintiff must prove (I) that he is a
'handicapped individual' under the

which remain, Arline is of substantial

AIDS patifMi is "clearly oo: of the bi^nt probICBS." Sec Any Tarr. NatioaaJ Law Joormai
(Sepieaber 16. 19(3),
13. Artme v. School Md. o/Nostoo Cototry. FU.. 401

Act. (2) that he is 'otherwise qualified'
for the position sought. (3) that he was
excluded from the position sought

precedential value. In the main, the
decision holds that individuals with
diseases perceived to be contagious

14. AHme

solely by reason of his handicap, and
(4) that the program or activity in ques¬
tion receives federal fmancial assis¬

discrimination under the federal
Rehabilitation Act. In light of current

tance."

Under this approach, a plaintiff
would prove he or she is "otherwise

qualified" with

or

without reasonable

accommodation. If this and the other
three prongs of the test were proved,
the burden would then shift to the em¬

ployer to raise as a defense, among
other things, that the imposition of
such

accommodation would
amount to undue hardship. In other
words, the initial burden of proof
would be on the plaintiff to produce
sufficient evidence to indicate that rea¬
sonable accommodation is possible. If
the plaintiff met this burden, the em¬
an

ployer would be required to show the
unavailability of accommodation, or
that imdue h^ship would result if ac¬
commodation were required. The ra¬
tionale underlying this approach was
aptly stated in Prewiu v. U.S. Postal

Conclushw

Regardless of the

may

employment discrimination against
those with AIDS, ARC, tuberculosis
and cancer, this result caimot be min¬
imized. To the contrary, the impact of
this decision may be greater than might
be expected because many states
which protect individuals against fem-

ployment discrimination based on
physical handicap do so based on
statutory language which is substan¬
tially identical to language foimd in the
federal Act. In the futtire it may be the
prudent course for an employer to
make individual determinations of
each "disabled" applicant's ability to

comiiKxlations bom private and gov¬
sources."**

ernment

Hnally. and perhaps most provoca¬
tive. is the fact that the Court mAHine

21.
29.
30.
31.
32.

33.
34.
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ATTACHMENT G
Federal Rehabilitation Act Section 503

Complaint Form

fNSTHlfCTIONS:

0MB No.

Expirn:

U.S. Department of Labor

Complaint Of Discrimination In Employment
Under Federal Government Contracts

1215-0131
10-31-Be

Emplovment Stindirds Adminittrition
Offict of Ftderal Contrict Compliince Progrtmt

Before eompleiing this form, pltiH read all instructiont, including tf<a Privacy Act Stattmcnt
under any of tfie following OFCCP programi:

on

page

4. Um this form

to

fila

a

complaint of discrimination in amployment
•

Eaecutiva Order 11246. at amended. This order covert pertont alleging ditcrimination twcaute of race, color, religion, lex or national
origin.

•

Section 803 of tfie Refttfcilitation Act of 1973, at amended. Thit Act covert handicapped pertont, pertont with

a

hittory of physical

or mental

handicap, and pertont regarded at handicapped by the employer.
Section 2012 of the Vietnam Era Vetarant' Headiuttment Aitittance Act of 1972.
of the Vietnam Era.

a

All complaints muet be filed within 180 days

of the latest

occurrence

at

amended. Thit Act covert ditabled veterant and veterans

of the alleged ditcrimination. Exceptions to thit time frame

mutt be

and approved by tfw Oiractor.

Name:

Of

Oms.

Owrt.

fully justified

Omiss

Street Aodrau

City

IMAIL THIS FORM TO DEPT. OF LABOR OFCCP Regional

Office:

Enployment Standards Administration
Office of Fsderal Contract Conpliance Programs
U. S. Dapartmsnt of Labor

Zip

Name, Addreu & Zip Code of Company

you

allege discriminated against

you

Telephone:

Program Filing Under:

Give datels) of the latest occurrence(s) of the alleged discriminatory actlsl:

O Executive Order
O Handicapped

O Veterans
BASIS. (More than

one may

be checked)

ISSUEISI: Check

beeauie^f your
Race-Black

—

____

____

_____

_____

those actions which you

believe the employer took

race, color, religion, sex, national origin, handicap

{More then

one

mey be checked):

Race-White

Hiring

Job

Race-Asian/Pacific Islander

Termination

Wages

Assignment

Race-American Indian/Alaskan Native

Layoff

Job Benefits

Sex-Mala

Recall

Seniority

Sex-Female

Promotion

Harassment

National Origin-Hispanic

Demotion

National Origin-Other
Handicapped

_____

erans status

Veteran

Religion

Color

Retaliation

Training & Apprenticeship
Accommodation to He-'dicac

Pregnancy Leave Policy
Sabbath Day Observance

Segregated Facilities

Other:
Other:

or vet¬
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THE COMPLAINT

lertbc in d*uil tht

Why you bclievt tht act(i) Mat bacauta

•

What axplanation, if any, was

•

Any information you may havt on

Thii it a han.icap
^ata

aliaged diKiiminttorv actlt), indicating datei, placH, namtt and titlaa of paraona invoivod. Plaaae include:

•

attach

a

of your handicap, vataran't ttatui, race, color, raligion, tax

or national origin;

offarad for tht act(i) by tha amployar;

fadaral contractt hald by tfia amployar.

complaint, detcribe tha handicap or daKribe why you think tha amployar regarded you a. f'ar.d^|-<ptj. If you art handicappad,
medical information concerning the handicap, artdalao indicate how lottg you havt had the medical con-

lattar from your doctor or other

ion or handicap and whan you wtra

Ian treated for it.
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{Additiont! pagtt may ba added to this

If you havt

form. Please put

sought astistanet in rasolving this complaint front another

indicata here the

name

source

of each page.)

(another agency, a lawyer, internal grievaitca procwiura. etc.), pleasa
if any:

of the source, the date you sought assistanca, and the result,

If your complaint it based on veteran's status, check the

O

your name at the top

Are entitled

to

following applicable boxlesi:

disability compensation under laws aoministeied by the Veterans Adrr.uuisraiion fur

you check this box,

a

u:»-i.ility lUtc. at

Were discharged or released from active duty for a service connected disability. If you check this box. submit the
resulting in your discharge or release with this form. (This information is available from your Master Military Record at
Personnel Record Center ICSA). 9800 Page Blvd., St.. Louis. MO 63132.1

□

30S

or more

If

submit documentation from the Veterans Administration with this form.

Served

medical information
the National

on active duty for a period of more than ISO days, any pan of which occurred between August 5. 196< and May 7. 1975. AND were
discharged or released therefrom with OTHER THAN a Dishonorable Discharge. If you check this box, submit a copy of your Deoar'.ment

of Defense Form DD-214 with this form.
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PHIVACY ACT
wnom

it raquani

(1)

NOTICE. Th# Privacy Act of

1974 rtquirat that tha Dteartmant of Labor provide tht following Ratamantt to aach individual from

information.

information it Eiacutivt Order 11246, ai amended: Section 503 of the Rehabilitation Act of 1973, ei
Era Vatcrani Readjuitmant Aniitanca Act of 197^38 U.S.C. 3012. The tubmimon of this information it

Tha authority for collacting this
amandad; and/or tha Vietnam
voluntary.

(2)

(3)

Thii information it used to procati complaints under the

above Order or Acts.

A copy of thit t mpleint w"' br orovidci to the er"ployer against whom it is filed. The information collected may be
knowledge pertinent to the complaint, may be used in the course of senlement negotiations with thv err.pioyei,
of presenting evidence at a hearing, or may be disclosed to other agencies with jurisdiction over the compiaint.

who may hava

with nrrjori
and/or in thv

eiMirte

<41

Failure

to provide

the information wiii restrict the action which the

U.S. Oepartment of Lat>or can take on your behalf.

retaliation against any person who
discrimittation. Please rtotify OFCCP immediately if any

WOkmETAUIATION. OFCCP regulations require an employer to Mke ell necessary steps to assure that there is no
files

e

complaint or assists in its investigation. This includes any intimidation, threat, coercion or

alleged attempt at retaliation it made.

Please rtotify OFCCP if you change your address or phone number. You may

indicate here a person who would know how to reach you if

OFCCP is

unable to reach you at your own address or phone.

Street Addreu.

City/State

Zip Code

Telephone

I certify that the information given above is true end correct to the best of my
U.S. Coda, Titia 18, Sac. 1001.) I hereby authorize the releese of any medical

knowledge or belief. 14 willful ftitt srtrement it punithtbh by law:
information needed for the investigation.

Signature of Complement

OC ^CT l^RITE BELOW THIS LINE

The complainant has reaffirmed thit complaint in my presence. This complaint is not now the basis of an investigation under Evecutive Order
Syction 503 of the Rehau'iuaiion Act c' 'r'2. as a-^eroeo. and or the v'.etnam ere Veivrar-.s f^vaOiustment Assista'~.:e Act ol

11246. as

1972;.3o

emyndt.-.

2012.

Nd'ne of

T

of Invej'igatof

U S.C
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ATTACHMENT H
Articles

on

the Federal Rehabilitation Act

LAW REVIEW ARTICLES
ON THE FEDERAL REHABILITATION ACT
Employment Discrimination Based on Cancer History by Barbara Hoffmao, 59 Temple
Qarterly 1-45, Vol. 7, 1986.
Legal Recourse for the Cancer Patieru-Retumee: The Rehabilitation Act of 1973 by
Carin J. Sigel, 10 American Journal of Law and Medicine 309-321, Fall 1984.
Handicap Discrimination in Employment: The Employer Defense of Future Strfety Risk
by Richard A. Perras and Walter C. Hunter, 8 Journal of Law and Commerce 377-400,
Law

Winter 1986.

What Disabilities

are

Protected Under the Rehabilitation Act

Larson, 137 Labor Law Journal 752-766, November 1986.

of 1973 by David A.

What Disabilities are Protected Under the Rehabilitation Act
of 1973 by David A.
Larson, 16 Memphis State University Law Review 229-254, Winter 1986.
Handicap Discrimination in Employmeru: The Rehabilitation Act of 1973 by Richard
F. Richards, 39 Arkansas Law Review 1-72, Winter 1985.

Discrimination and Federal Grants: An Overview of Recent Decisions
Concerning the
Rehabilitation Act by Larry Allen Bakken and Jeff Alan Van Zandt, 15 Urban
Lawyer

805-815, Fall 1983.

TTie Rehabilitation Act of 1973: Who is Handicapped Under Federal Law
(case note)
by Pieter Bogaards, 16 University of San Francisco Law Review p653-680. Summer
1982.

The Federal Employers' Liability Act and the Rehabilitation Act: New
Traps on an
Old Road by Harry A. Rissotto and Anita W. Schoomaker, 17 Forum
828-843, Winter
1982.

Implying a Cause of Action Under Section 503 of the Rehabilitation Act of 1973, 79
Michigan Law Review 1093-1112, .^ril 1981.
Handicappers' Rights: Emphasizing Individual Needs by Don Selwyn, 17 Trial 47-50,
February 1981.
Implied Rights of Action Under the Rehabilitation Act of 1973 by John E. Finn, 68
Georgetown Law Journal 1229-1260, August 1980.
Employment IXsaimination and the Handiagtped: Some New Teeth for a "Paper
Tiger" - the Rehabilitation Act of 1973 by Roger B. Jacobs, 23 Howard Law Journal
481-519, Summer 1980.
Five Federal Decisions Concerning Discrimination Against
Harulicapped Persons Produce
Mixed Results by John Parry, 13 Gearinghouse Review 947-SM9,

April 1980.
Protecting the Handicapped from Employment IXsaimination in Private Seaor
Employment: A Critical Analysis of Section 503 of the Rehabilitation Aa of 1973 by
Kevin OUea, 54 Ttilane Law Review 717-76, April 1980.
But Can They do the Job? (Employment Discrimination
Against Handicapped) by
Leslie Milk, 9 Human Rights 16(4), Spring 1980.
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Memorandum: First Thoughts on Southeastem
H. Orleans, 6 Journal of College and University

Community College v. Davis by Jeffrey
Law 263-277, Spring 1980.
Compensating the Handic<g>ped: An Approach to Determining the Appropriateness of
Damagesfor Violations ofSection 504 by James R. Layton, 1981 Brigham Young University
Law Review

133-153, Winter 1981.

Employment Discrimination Against the Handicapped and Section 504 of the
Rehabilitation Act: An Essay on Legal Evasiveness, 97 Harvard Law Review 997-1015,
February 1984.
The Appropriate Standard: Disparate Impact Under Section 504 of the Rehabilitation
Act of 1973 by James S. Alexander, 68 Mi^esota Law Review 1019-1037,
May 1984.
Judicial and Administrative Enforcement of Title VI, Title DC, and Section 504: A Preand Post-Grove City Analysis by Will E. Rice, 5 Review of Litigation 219-296,
Spring/
Summer 1986.

a

Employment Discrimiruition - Section 501 of the Rehabilitation Act of 1973: Finally,
Legal Standard (case note) by Daniel J. Adelman, 1986 Arizona State Law Journal

147-160, Winter 1986.
Judicial Limitations on Section 504 ofthe Rehabilitation Act of1973 by Ira M. Berkowitz

26 Saint Louis

University Law Journal 989-1001, June 1982.

Discrimination on the Basis ofHandicap: The Status of Section 504
of the Rehabilitation
Act of 1973 by Marie Prince Cohen, 65 Iowa Law Review 446-467,
January 1980.

Employment Discrimination: Challenging Barriers to Disabled Americans by DuBow,
38(7), December 1983.

19 Trial

E E. Black, Ltd. v. Marshall A Penetrating Interpretation
of "Handicapped Individual"
for Sections 503 and 504 of the Rehabilitation Act of 1973 and for Various State Equal
Employment Opportunity Statutes by Andrew W. Haines, 16 Loyola of Los Angeles Law
Review 527-566, Summer 1983.

Overview of Section 503: Affirmative Action in Employment for
Bruce Bernstein, 9 Colorado Lawyer 505-508, March 1980.

Closing the Courthouse Door

on

the Handicapped by

Section 503 Complainants (2d Circuit Review Kopelman, 49 Brooklyn Law Review 1158-1177,

1981-1982 Term) (case note) by Kenneth
Summer 1983.

The Scope of the Right to Meaningful Access and the Defense of Undue Burdens Under
Disability Civil Rights Laws. (Symposium: The Future Direction of Disability Law: New
Approaches and Forums) by Timothy M. Cook, 20 Loyola of Los Angeles Law Review
1471-1525, June 1987.

Strfeguarding Equality for the Handiaqrped: Compensatory Relief Under Section 504
cf the Rehabilitation Act by John D. Briggs, 1986 Duke Law Journal 197-215, February
1986.

A Untied Theory for Section 504 Employment Discrimiruition
A/uifysis: Equivalent
Cost-Based Standards for "Otherwise QuaUfied" and "Reasonable Accommodation"
by
Russell A. Janis, il 43 Washington and Lee Law Review 63-87, Winter 1986.
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Handicap Discrimination in the Workplace: Winning a Rehabilitation Act Section 504
Eighth Circuit by Ron L Findley, 53 UMKC

Claim by Contemporary Standards in the
Law Review
Spring 1985.

411-^5,

Section 504

of the Rehabilitation Act: Arudyzing Employment Discrimination Claims,
University of Pennsylvania Law Review 867-999, April 1984.
Disparate Impact and Meaningful Access Under Section 504 of the Rehabilitation Act
(case note) by Susan Elizabeth King, 16 Connecticut Law Review 609-636, Spring 1984.
The Antidiscrimination Model Reconsidered: Ensuring Equal Opportunity Without
Respect to Handicap Under Section 504 of the Rehabilitation Act of1973 by Judith Welch
Wegner, 69 Cornell Law Review 401-516, March 1984.
Coverage of Employmeru Discrimination Pursuant to Section 504 of the Rehabilitation
Act of 1973 by Timothy M. Cook and Daniel P. Butler, 19 Wake Forest Law Review
581-603, August 1983.
Section 504 Revived:
Expanding the Private Right of Action for Employment
Discrimination Under the Rehabilitation Act by Nathan A. Colman, 18 New England Law
132

Review 627-654, Summer 1983.
Section 504: Recent Case Law in Employment Discrimiruttion (third annual review
of poverty law: 1981-1982) by Leslie Levy and Kim Swain, 16 aearinghouse Review
821-826, January 1983.
Accommodating the Handicapped: The Meaning of Discrimination Under Section 504
of the Rehabilitation Act by Mark E. Martin, 55 New York University Law Review

881-906, November 1980.

Accommodating the Handicapped: Rehabilitating Section 504 after Southem by Donald
Jay Olenick, 80 Columbia Law Review 171-191, January '80.
Civil Rights for the Handicapped Under the Constitution and Section 504 of the
Rehabilitation Act by Benjamin Schoenfeld, 49 University of Cincinnati Law Review
580-610, Summer 1980.
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ATTACHMENT I
Overview of State Protections

EMPLOYMENT RIGHTS OF PERSONS WITH AIDS
CALIFORNIA

Frequently individuals suffer employment discrimination because of a diagnosis of Acquired
Deficiency Syndrome (AIDS), an AIDS-related condition (ARC) or testing positive for HIV antibodies
(seropositivity). Unfortunately, few states have laws specificallv prohibiting employment discrimination
against persons with these conditions.
Most states, however, do have laws prohibiting disabilitv
discrimination. Disability laws are relatively new and indefinite in scope. Consequently, the courts are in
the process of defining what conditions qualify as disabilities. Thus, it is quite possible that AIDS, ARC and
seropositivity constitute disabilities even though the statute fails to mention them specifically.
immune

In order to avail themselves of the protections afforded by state disability laws, persons
ARC or seropositivity need to know whether their condition is included within the definition of
under each state disability statute.

with AIDS,
"disability"

CALIFORNIA DISABILITY LAW

Employment discrimination on the basis of disability Is prohibited In California by the Fair
Employment and Housing Act (FEHA), and by the regulations promulgated under that law. Under the
statute and regulations, a person who is experiencing or who has experienced discrimination on the job
can file an administrative complaint with the Department of Fair Employment and Housing (DFEH).
In
addition, if the complainant has exhausted administrative remedies under the FEHA, he or she may file a
lawsuit in state court. Before filing an administrative complaint or lawsuit, the individual should consult with
an attorney or other advocate knowledgeable about employment discrimination law.
Note:

Persons

employed In such cities

as

Los Angeles, Berkeley, San Francisco, West Hollywood, and
basis of AIDS and AIDS-

Sacramento are also protected by ordinances prohibiting discrimination on the
related conditions. These ordinances are beyond the scope of this discussion.

DEFINITION OF "HANDICAP" UNDER CALIFORNIA LAW
The FEHA defines

"physical handicap"

amputation
education

or loss of function or
or related services."

coordination,

as

including "impairment of physical ability because of
other health impairment which requires special

or any

The FEHA does not

However,

a

specify that AIDS, ARC or seropositivity are "handicaps" covered by the act.
strong argument can be made that the FEHA does prohibit discrimination on these bases.

The Department of Fair Employment & Housing, the agency charged with administrative and investigative
functions under the FEHA, accepts complaints of discrimination based on AIDS, ARC and seropositivity.

Moreover, the Commission of Fair Employment & Housing, the agency which performs rule-making and
adjudicative functions under the Act, has squarely held that AIDS does constitute a protected handicap
under the Act. And, at least one state court at the trial level has confirmed the Commission's position that
the FEHA includes AIDS as a protected handicap.
While no case law or administrative ruling has held that ARC and seropositivity are also protected
handicaps, it would appear that the Department and Commission would accept complaints of discrimination
based on ARC or seropositivity as well as on the t)asis of full-blown AIDS.
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EMPLOYERS COVERED
The definition of "employer" found in the FEHA is important in determining whether an individual
has legal or administrative recourse. In California, the protections provided under the FEHA apply to those
individuals whose employers (or prospective employers) reguiariy employ five or more persons. This

clearly includes "the state or any political or civil subdivision thereof arid cities." However, the term
"employer" does not include religious associations, non-profit corporations, and persons who employ their
parents, children, or their spouse.
ADMINISTRATIVE PROCEDURE
A person experiencing employment discrimination based on a diagnosis of AIDS or ARC or
seropositivity should contact their local office of the California Department of Fair Employment and Housing
(listed in the white pages of the telephone directory). This is the state agency responsible for investigating
complaints of employment discrimination; it can provide information about filing an administrative
complaint.

Statute of Limitations for Filing an Administrative Complaint
In general, a complainant must file an administrative complaint with the DFEH within one year of
alleged act of discrimination. It Is critical that an individual file before this deadline expires; if not, the
legal remedies provided by state law will not be available to the individual.

the

PROCEDURE FOR FILING A LAWSUIT IN STATE COURT

Anyone injured by a violation of the FEHA may file a complaint in state court only after

he or she

has exhausted administrative remedies. Thus, before bringing a lawsuit in court, one must first file an
administrative complaint with the DFEH, as already mentioned. The DFEH must issue the complainant a
"right to sue" letter "[i]f an accusation is not issued within 150 days after the filing of a complaint, or if the

department earlier determines that no accusation will issue."
Statute of Limitations for Filing
A

complainant must file

a

a

Lawsuit

civil law suit within one year of receiving a "right to sue" letter from the

DFEH.

DEFENSES
Under the FEHA, there are several defenses that employers can use
discrimination. To take advantage of these exceptions, the employer must t)e able
defense of discrimination meets the requirements of the law.
Bona Fide

to justify employment
to prove that his or her

Occupational Qualification (BFOG)

A "BFOQ" generally refers to a universal requirement established by the employer that must be
by applicants and employees. An example of a questionable rule is one which disqualifies ail
applicants who have not been cancer-free for over five years. In California, the BFOQ is an acceptable
defense, but it must be shown that "all, or substantially ail persons in that class are unable to perform the
job duties safely and efficiently."
met
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Business

Necessity

The "business

necessity" defense can be used if the employer can prove that an employment policy
disproportionately excludes individuals with physical disabilities or a history of physical disabilities is,
nevertheless, required to efficiently run the business, in California, although this defense is provided for in
the FEHA's regulations, it historically has not been raised in "physical handicap" or "medical condition"
that

cases.

Safety
The FEHA allows disability discrimination when an employee or applicant cannot perform his or
her duties in a manner that would not endanger the health or safety of himself or herself or others. But
"this [safety] exception must be tailored to the Individual characteristics of each applicant," and also must

be t)ased

on

"present inability to perform" the job.

ACCOMMODATION
"Reasonable accommodation" is an important element of disability discrimination law. It means
that an employer must accommodate a disabled employee's special needs, unless such accommodation
would cause the employer "undue hardship."
As an example, unless an employer can prove that
accommodation would result in substantial harm to the business in question, that employer must find ways
to accommodate an employee with AIDS or ARC who requires leave for treatment, time off for medical

appointments, and/or an adjusted work schedule.
In California, the duty to accommodate is implied by the FEHA and clarified by the regulations and
the courts. "Undue hardship" is defined in terms of the size and type of the employer's business, the nature
and cost of the accommodation involved, and other appropriate considerations.

REMEDIES

a

If an applicant or employee files a complaint of employment discrimination with the DFEH, or files
lawsuit in court, and that agency or court makes a finding of discrimination, it may order the employer to

provide certain remedies to the applicant or employee. The types of remedies available if an individual files
complaint with the DFEH may or may not be different from those available if a lawsuit is filed in court.
Remedies available in the administrative forum include back pay, front pay, compensatory damages,
attorneys' fees, injunctive relief, including cease and desist orders, posting orders and reinstatement. These
remedies are available In an action brought in the trial court as well. In addition, the trial court may award
punitive damages to the discrimination victim.
a
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ATTACHMENT J
State Protections: Fair

Employment and Housing Act

The Fair

Employment and Housing Act

The Fair Employment and Housing Act (FEHA), which
first passed by the California Legislature in 19S9 and later

was

amended numerous times to expand its protections, prohibits
discrimination in employment because of the race, religious

creed, color, national origin, ancestry, physical handicap,
medical condition (cancer only), marital status or sex of any
person. There also special provisions in the statute
prohibiting discrimination on the basis of pregnancy. Both
the Fair Employment and Housing Commission (which
enforces the provisions of the FHEA) and the courts have
ruled that AIDS is a "physical handicap" as that term is
defined in the FEHA.
Under the FEHA, it

is unlawful for employers (including
labor organizations, or employment
agencies to discrimination against an employee on any of
these protected bases either in the hiring process, during the
course of employment (in terms of wages, working
conditions, employee benefits, promotions, etc.) or in the
continuation/termination of employment.
the State of California),

Which
law?

employers

are

aCTected by this California

The FEHA generally applies to all private employers with
five or more employees, employment agencies, labor

organizations, licensing boards

or

agencies and state and

local governments.

How

soon

must a

Pre-Complaint Questionnaire?
The

Fre-Complaint Questionnaire is often the first
employer has
unlawfully discriminated against you. It also may be relied
upon by the person who investigates your case and can be
introduced as evidence in later proceedings. Because of its
importance, the questionnaire should contain thorough
answers to each question. If you need more space to answer
any of the (Juestions, do not be afraid to attach additional
sheets of paper to the questionnaire.
document used by DFEH to decide whether an

Question 9 of the Questionnaire, which asks for
information showing that you were treated differently
because of discrimination, is esp>ecially important. This is

chance to fully explain you side of the story. When
answering question 9, be as specific and detailed as is
possible. Take care to mention the dates, locations, and
content of significant discussions or events. If there are
witnesses who can verify any of your facts, include their
names, addresses, and phone numbers. Additionally, don't
your

hesitate to attach relevant documents. For instance, if you
have favorable medical reports or written statements, these
documents should be included.

What
This

complaint be filed?

A complaint must be filed within one year after the employer

took

What facts should be included in the

discriminatory action against you. Be

sure to meet

this

time dcddliiie.

Where and how should

a

complaint be filed?

Complaints are filed with the Department of Fair
Employment and Housing (DFEH). The first thing you
should do is make a telephone call to your DFEH ofQce. Tell
them you want to file a discrimination compl^t based on
your physical disability or medical condition and ask for a
personal interview. Make sure that the interview date falls
well before the one year filing deadline.
Before you attend the interview, you should fill out a form
entitled "Fre-Complaint Questionnaire—Employment." A
copy of this form is attached to this handout; as well, it can
be (Stained direcdy from your local DFEH ofQce. Bring the
form with you «hen you go to the interview.
To assist you in Cling your complaint, the location and
phone number of each local DFEH ofCce is provided below.

happens at the personal interview?
interview, which is called the intake interview, is

a

meeting between you and a member of the DFEH staff. You
usually speak with a DFEH investigator, who is called a
consultant. He or she may review your answers to the
Fre-Complaint Questionnaire and ask you additional
questions. At the interview, the consultant's job is to draft a
complaint for your signature and determine whether your
case should be
investigated by the DFEH. The interview can
last anywhere from ten minutes to several hours.
The intake interview
outcome of your case.

can

have

a

dramatic effect

on

the

Although the consultant must process
complaint if you insist on his or her doing so, the
consultant may attempt to convince you not to file a
complaint. Therefore, your discussion with him or her is
extremely important and you should present your case to the
consultant in a clear and convincing manner. Be prepared to
give the consultant any information which proves that the
employer unlawfully discriminated against you. When you
give a consultant specific facts, names of witnesses, and/or
documents which suppwrt your Haimc it is much easier for
him or her to investigate your case. Providing a detailed
account of the important fkcts can allow an investigator to
ultimately conclude in your favor.
your
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After the interview, a written complaint should be
prepared. Frequently, the complaint is typed by a DFEH staff
person and signed by you at the intake interview. Since the
written complaint forms the basis for further DFEH action,
your interests are best served by a complaint which contains
all important facts and allegations. Additionally, it is
extremely important that all facts contained in the complaint
are accurate. By signing the complaint, you are swearing to
the truth of the information contained in it. If there

are

any

inaccuracies, insist on changes before you sign the complaint.
What is the

procedure after DFEH decides to
investigate a complaint?

The procedure is generally outlined
"Guide for Complainants." The Guide
DFEH.

What else can be done to win
administrative system?

in the attached
is published by

a case

within the

While there is no guarantee that a complaint will be
resolved to your satisfaction, a number of steps can be taken
towards presenting your case in the best possible light and

protecting your interests. This is especially true during the
investigative portion of the administrative process. Like the
initial intake interview, the investigation is a critical stage
within the administrative system. This is because it results in
the consultant's determination of sriiether your case has
merit. If the consultant concludes that your complaint is not

meritorious, the complaint will be dismissed. Then, your only
remedy is to file a lawsuit in the courts. On the other hand, if
the consultant decides that your case has merit, he or she will
attempt to settle your case. In the event that a meritorious
claim is not settled, the case can be referred to

a DFEH staff
attorney. The staff attorney may then prepare the case for

administrative

hearing. When litigating

your case,

the staff

attorney can do his or her best job if there has been a thorough

investigation. For these reasons, it is in your interest to work
cooperatively svith the consultant and encourage him or her
to investigate and report all significant facts and assertions.
An important part of the administrative process is
conciliation or settlement. Since either you or the employer
can attempt to settle your case at any time, you should
always
be prepared to discuss terms of settlement. This can be your
opportunity to resolve the problem without further pursuing
your complaint at the agency or in the court. If you and the
employer can reach a mutually agreed upon settlement, it
may be to your advantage. However, remember if settlement
is unsuccessful, anything you say may be brought up later as
the investigation of your complaint continues. Be careful and
use your common sense. Also, if you reach an
agreeable
settlement, make sure it is in writing. Before you sign the
written agreement, always read it carefully.
Several other aspects of the administrative system should
be kept in mind. First, always let the consultant know sriien
there are new or different facts and charges. Failure to raise

that claim
later

can

result in

losing your right to raise that claim

If, for example,

an employer retaliates against you
because of your original complaint, you should tell the
consultant immediately. The retaliation may be the basis for
on.

a new

charge of discrimination. Similarly, newly discovered

facts which support your complaint should also be given to
the consultant. New facts that bolster your case may not be

investigated unless the consultant knows about them. Second,
you should always let DFEH know where you can be reached.
If you move or change your telephone number, let the DFEH

know in writing. '\^en they can't get in touch with you,
valuable input may not be received. More importantly, if you
don't respond when the consultant tries to reach you, he or
she may close your case. Finally, remember that during the
administrative process, you should rely on your own advocacy
skills. Each discrimination case involves its own unique set of
facts and circumstances. Think through your specific case
and present

it

as

artfully as possible.

UstofDFEH Offices
BakersOeld

San Francisco

225 Chester Avenue

30 Van Ness Avenue

BakersCeld, OA 93304
(805) 395-2728

Third Floor
San Francisco, CA 94102

Fresno

(415) 557-2005

1963 E. Street

San Jose

Fresno, CA 93706
(209) 445-5373

888 North First Street
San Jose, CA 95112

Los

Angeles

322 West First Street
Los Angeles, CA 90012

(213) 620-2610

(408) 277-1264
Santa Ana
28 Civic Center Plaza
Santa Ana, CA 92701

Oakland

(714) 558-4159

1111 Jackson Street

Ventura

Oakland, CA 94607

5700 Ralston Street

(415)464-4095

Ventura, CA 93003

Sacramento

(805)654-4513

12011

Street, 2nd FL
Sacramento, CA 95814
(916) 445-9918

Salinas

San

El Centre

Diego

(408) 443-3098
Answering Service

110 West C Street

(714) 353-3420

San

Calls diverted

Diego, CA 92101
(714) 237-7405

San Bernardino
303 West Third Street
San Bernardino, CA 92401

(714)383-4711

to San

Diego
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ATTACHMENT K

Sample DFEH forms
STATE AMD CONSUMER SERVICES AQENCY

For Office Use Only
NAM or MTamilCWER

Department of
Fair Employment
and Housing

DAW or tnrwwrt

ACTION TAKCN

PRE-COMPLAINT QUESTIONNAIRE—EMPLOYMENT
The Information requested on this form will help us to help you. There Is no guarantee
that the Information submitted will constitute a basis for filing a formal complaint.
Please check or answer only those questions that apply.

DATE:

PLEASE PRINT

Address.

I prefer to

\

Work J

Telephone Number:

HomeJ

be contacted by phone at work /home:

L
Days

Time:

L

Telephone Number J

Name
I wish to complsin agslnst:

(

Telephone Number:
H another company,

(Name of

t

company, city, county, agency, union,

etc.)

Estimated Number of Employees:

Cms

union, etc.. Is Involved, please provide:

Name:
Address.

Telephone Number:

1

L

1. I l>elleve I was dlschmlnsted

agslnst because of my: (check only those which apply)
^_Marttal Statu*

_JUoe/Color

Nalkmal Origin/
aaeaatry

Oppoaltionto

oSSriiiiination

2. I iMlleve I was discriminated

__Ptnr*ie*l Handicap/Madtoal

ConditKin*

__Asaociation wllti a pacaon
el a protaclad group

•Oaaoriba handicap under Sam 9

against by being: (check only those that apply)

TamSnatod:

on
'ereadloOuS

Wehmad:

^—Promotion

__Tranafar

Treated DSfarantly:

Ihnniial Pay
_Damolad
I Hour*

OltiartPtaaaa Specify)

3. Date(s) of alleged discrimination:
eecH aoo«a am. Sirmsi
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4. Name and title of

5. Wfiat

reason(s)

peraon(s)

Data:

believe discriminated against you. (If known)?

given by the employer for the action taken against you?

were

6. What remedy are you

7. Employment

you

aeeking through DFEH?

(Complete as many items as you can.)
Job Title / Salary

A.

Date Hired

B.

Job title / aalary at

time of discrimination

C.

Name and title of immediate

D.

Is there a union? Yea

E.

Have you filed a union grievance? Yea

Name and title of your

F.

Have you

Yes

Q.

If your

aupervisor

No

If so, name the union, give its address and local number.

No

If so, what happened?.

representative?

attempted to resolve your problem by discussing the matter with someone in management?

No

If so, give the name and title of the person and state what happened.

employment was terminated, or if you were refused a job, have you since been employed?

Yea

No

Date of hire:

Mao:

Salary: $

Name of Company:
Work Telephone:

Job title:
H.

H terminated, have you
Yea

I.

No

H so, when?

M your employment was

8. Refusal Data:

applied for unemployment insurance? Yea

(If refused

No

Were you awarded it?

H not, why not?

terminated, who replaced you?

a

job,

a

promotion, a transfer,

A.

Title of job sought:

B.

How did you know about the job and / or aalary?

a

salary increase; complete as many Mama as you can.)

Salary: S

C.

Did you apply by written application or verbally?

D.

To whom did you submit the

E.

How did you find out you had been refused?

F.

Who got the job, promotion, aalary,

Date:

etc? (M known)
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9. Please summarize why you believe you were treated
treated more favorably. (Use extra sheets of paper if

differently because of discrimination. Include examples of persons

necessary.)

10. List the names, job titles and telephone numbers (if possible) of
evidence in your support to the acts you are complaining about.
each witness will be sble to tell us.

witnesses, co-workers or others you feel could provide
On an attached sheet of paper, explain what you think
Telephone Numbers

Title/Relationship

Name

Home

complaint filed with Federal Equal Opportunity Commission (EEOC) or the Office of Contract Compliance Pro¬

11. Was a

grams

before coming to DFEH7 Yes

12. Have you filed with any
numbers.

13. Do you

No

Date:

other group or agency? Yes

ttave an attorney concerning this problem? Yes

No

No

If so. please list names, addresses, and telephone

If so, please provide:
—

M—

14.

Work

Complaints other than marital atatus. medical condHion and physical handicap filed with DFEH are often simultaneously
filed with the EEOC. (Employer must have 15 or more employees, and alleged act must have occurred within 300 days
of filing.) In no way does this delay the complaint being processed by this agency. If your complaint is accepted by
DFEH, do you wish a copy forwarded to EEOC?
Ye«
No

Personal Data:

(For research purpoaea, please provide ua with tha following information.)

ETHMC GROUP:
Black

Asian

Hispanic

Filipino

Mexican American

SEX:

Female

Male

Age

__American Indian

^WhHe (Caucasian)

__Ottter (Please Specify)
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(Do Not Write In This Area)
INTERVIEWER'S NOTES

Complainant'a Aeeertione;

WItat does

complainant aay will be the employer'a poaition?

Comparative Data/Relevant Information:

Complaint Taken:

Yea

No

H taken, additional remedy information:

If not taken, rationale:

Complainant advieed of Statute of Lbnitationa?:

Yea

No

Of otfter agencies?:

Yes

No
M

tsm
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A

State of California
THE DEPARTMENT OF

Guide For

FAIR EMPLOYMENT
AND HOUSING

Headquarters Office
1201 I Street. Suite 211
Sacramento. OA 95814

There is

a

OFEH office in each of the cities listed below
SAN BERNARDINO

BAKERSFIELD

375 W. Hospitality Lane

1529 F Street

(805) 395-2728

(714) 383-4711

FRESNO

SAN DIEGO

1900 Mariposa Mail

110 West C Street

(209) 445-5373
(209) 445-1456 from

(619) 237-7405

Merced

(209) 445-1446 from
VIealia

SAN FRANCISCO
30 Van Ness Avenue

3rd Floor

(415) 557-2005
LOS ANGELES
322 West First Street

(213) 620-2610

SAN JOSE
886 North First Street

Complainants
The

Department of Fair Employment and
Housing investigates complaints of
in employment, housing,
public accommodations and services based
on race, color, ancestry, religious creed,
sex, marital status or national origin. In
discrimination

employment, discrimination is also
prohibited on the basis of age (40 and over),
medical condition (cancer only), physical
handicap and pregnancy. In housing,
discrimination against persons based on
their age, or because there are children in
their family, is also prohibited.

(408) 277-1264

OAKLAND
1111 Jackson Street

(415) 464-4095

SANTA ANA
26 Civic Center Plaza

(714) 558-4159

SACRAMENTO
1201 I Street. Suite 214

(916) 445-9918

VENTURA
5720 Ralston Street

(805) 654-4513

People who t>elieve they have experienced
file a complaint with the
Department of Fair Employment and
Housing. The employer or individual filed
against becomes the respondent. The
person filing is the complainant. The
discrimination may

complaint is a written document that states
what happened (complainant was fired, laid
off, unable to rent, etc.), and why the
complainant believes the action or incident
was

illegal.

It is essential for complainants to cooperate

fully with the Department. They should
provide accurate names, addresses,
telephone numbers, dates and places. They
will be asked to identify witnesses and to
supply documents (payroll slips, rent
receipts) to substantiate charges listed in
the complaint.
OFEH ISB (Rtv

11/85)
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f

^
Complainants who have been fired should

(

^
PUBLIC HEARING

INVESTIGATION

continue to look for work and record each
contact with an

complaint process, it may
be several months before the Department can
actively investigate a complaint. The
complainant is notified when the
investigation begins

company's name and address
position applied for
date of application

•
•

•

If

if

Department should be notified in writing
complainants

•

decide to withdraw the complaint

•

change their address or telephone
cannot be reached as previously

•

renders

complainants wish to add new information
they should submit it in writing

issues

a

problem is covered by law,

contact the nearest office of the

Department
Employment and Housing for an
interview. Bring written documents and allow
If

accept

or
determines

Is

accepted, the Department will help
complainant draft the complaint.
Complainants must declare under penalty of
perjury that statements in the complaint are
a case

the

under the Fair

Employment and Housing Act
give the court a notice of right to
Department. Individuals have
one year from the date they receive the notice
to file suit The notice may be requested at
any time during an investigation.
will need to
sue

what

of

If a case has not been resolved within 150

the notice in this manner does not result in
closure of the

The Department

constitutes
settlement

appropriate
for

When

filed, the complaint Is given an
identifying number. This number should be
used when contacting the Department. A
copy of the complaint is mailed to the

will

case

Individuals who wish to file suit under the
Unruh Civil Rights Act are not required to file

those

it signs. If an appropriate
rejected by the complainant, the
usually be closed.

with the

settlement is
case

from the

days of filing, the Department will issue the
right to sue notice automatically. Issuance of

agreements

true.

Department and do not need

a

right

to sue notice.

Once the settlement conditions are agreed
they are put in writing for signature by the
complainant, the respondent and the
Department. A settlement signed by the
Department is enforceable in a court of law.
on.

respondent.
V

reject them

conditions

sue on their
California court.

complainants choose to sue. the
Department's responsibility for investigating

The Department will discuss all settlement
offers with the complainant who is free to

hour for the interview.

a

If

of Fair

up to one

behalf In

the case ends. Those who have filed a case

several ways.

COMPLAINT PROCESS
To determine if

Superior

Complainants have the right to
own

point after filing
can occur in
For example, the respondent
may contact the Department with an offer, or
may approach a complainant directly. If this
occurs, the complainant should contact the
Department for assistance. Settlement may
also result from negotiations initiated by the
Department.

Department. If retaliatory action occurs,
Department should be contacted
immediately.

of

RIGHT TO SUE

Department will

A case can be settled at any
the complaint. Settlement

the

charge

legally enforceable order requiring

for judicial review to the California
Court.

SETTLEMENT

the

the

respondent to cease the unlawful
practices and to take remedial action. If either

demonstrates that the law has been violated.

The law prohibits respondents from taking
any retaliatory action against complainants
or any person who provides information to

a

If

is upheld, the Commission

the complainant or respondent disagree with
the Commission's decision, they may petition

Many practices are unfair but not illegal. The
Department can proceed only if evidence
Once this is established, the
seek a suitable remedy.

decision.

the

for more facts or for clarification of the
Information obtained from the respondent.

complainants fail to respond to
Department contacts, their cases are closed.

a

discrimination

investigation proceeds, a Department
staff member may contact the complainant

When

Employment and Housing

Commission for public hearing. Testimony
under oath is heard and the Commission

As the

Indicated.

a violation and a
is not resolved, it may be presented

before the Fair

with the complaint number.

The

investigation indicates

case

to their file,

individual contacted.

•

If

Due to the normal

employer by noting the

J

V

/
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ATTACHMENT L
California Government Code Section 19702

California Government Code Section 19702
Which workers

alTected by this statute?
employees and applicants are protected

are

State dvil service

against employment discrimination based on AIDS or ARC
by the California State Civil Service Act as well as the
California Fair Employment and Housing Act. Specincally,
section 19720 of the Government Code prohibits
discrimination based on physical handicap by any state dvil
service agency. AIDS is considered a physical handicap
under both the Civil Service Act and the Fair Employment
and Housing Act. (Gov. Code sections 12926(h) and

19702(b)).^
Where and how should

a

complaint be filed?

State dvil service

employees and applicants who believe
they have been discriminated against because they have
AIDS or ARC, or have tested seropositive for the HIV virus,
may pursue remedies under both the Civil Service Act and
the Fair Employment and Housing Act. (The procedures to
follow under the FEHA for state dvil service employees and
applicants are the same as for any other complainant. Please
review the handout for filing complaints under the Fair
Employment and Housing Act).
Under the Cidl Service Act, complaints made under Gov.
Code section 19702 are first heard by the "appointing power"
(Le., the state agency you claim has discriminated against
you). Many "appointing powers" have established particular
written

procedures one must follow in order to file a
complaint pursuant to section 19702. Check with the
particular state agency involved in your case to see if it has a
formally established complaint procedures or specific forms
which it uses for its particular process.
If your "appointing power" has established formal
complaint procedures, it is required to process complaints
received within the organizational level dosest to your
employment position. You should also be provided with an
opportunity to receive confidential assistance regarding how
to process your complaint from an employee hired by your

'Chil Service employees and applicants should also be
aware that in addition to the discrimination complaint
procedure available pursuant to Gov. Code section 19702,
SFB has a Public Employment and Affirmative Action
Division responsible for the state's affirmative action
program. (Gov. Code section 19790 et seq.) Furthermore,
there is a special unit within the SFB to handle afiirmative
action for disabled individuals. (Gov. Code section 19230 et
seq.) Section 19230 declares that discrimination against
disabled persons by state dvil service agendes is against public
policy.

"appointing power" who is qualified to provide counseling in
matters pertaining to discrimination.
If you feel that representatives employed by your
"appointing power" have attempted to influence you in a
manner that might dissuade you from airing your complaint,
or if you have been subjected to any sort of reprisal for voicing
your complaint, you should file additional complaints
regarding such behavior. Separate complaints should be filed
for each

new act

of discrimination.

Appointi6g powers are also required to assure that your
complaint received "preferred, timely and full consideration
at each level of review... induding the right of appeal to the
State Fersonnel Board or to file with the appropriate State or
Federal agency or court having jurisdiction." If your
complaint has not been resolved by your appointing power
within 180 days from the date you formally filed it with them,
you have the right to request t^t it be referred directly to the
State Fersonnel Board (SFB) for remedial action.
Thus, if you are a state dvil servant and have unsuccessfully
attempted to resolved your complaint with your employer,
then filing your complaint with the SFB is the next step you
must take. [The first thing you should do is make a telephone
call to the SFB office. Tell them you want to file a handicap
discrimination complaint and ask them how you may do so.
Make sure you ask them when the filing deadline is, and keep
this in mind as you undertake the filing process they explain
to you.]
Once your complaint has been formally filed as an appeal
to the decision of your "appointing power," the State
Fersonnel Board's executive officer may attempt to resolve
your complaint informally, or s/he can refer it to the State
Fersonnel Board for hearing.
What should

complaints include?

Each

complaint must be in writing and state dearly the
facts upon v^ch it is based, and the relief requested, in
sufricient detail for the person selected to review it to
understand the nature of the complaint and who is involved.
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ATTACHMENT M
California Government Code Section 11135

Govenunent Code section 11135 states:
No pwrson

in the State of California shall, on the basis
color,
or physical or mental
disability, be unlawfully denied
the benefits of, or be unlawfully subjected to
discrimination under, any program or activity that is
funded directly by the state or receives any financial
of ethnic group identification, religion, age, sex,

assistance from the

state.

If your employer is receiving state funding,

and you believe
hve been discriminated against because you have AIDS,
you may also be able to file a complaint under California
you

Goverment Code section 11135. While the administrative
process for

pursuing a claim under this section is unclear, we

suggest that you get in touch with the agency who administers
the funds to the employer, as well as with the Department of
Fair Employment
to

file

a

and Housing (DFEH). Tell them you wish
complaint under Government Code section 11135.

You should also get in touch with the employer that took
action against you because some employers have their own

procedures to process

a

section 11135 claim.

INSURANCE AND EMPLOYEE BENEFITS

AIDS legal services programs are often in a position of seeing trends early.
evident than in the area of insurance, where the San Francisco-based AIDS Legal

Nowfiere is that more
Referral Panel is now
averaging several complaints a day. By doubling premiums or dropping entire plans, insurance carriers
remove individuals from enrollment. Insurers then invite previously insured individuals to reapply for identical
replacement coverage at "teaser" prices. When the insured reapply, however, insurance carriers are able
to retest and reject Individuals potentially at higher risk.
Moreover, because 85% of aii health insurance comes through employment, there is no effective
against an insurer that fails to pay valid claims. A United States Supreme Court decision (Pilot Life
insurance Co. v. Dedeaux) held that federal ERISA preempted stronger state causes of action against an
insurance company that acted in bad faith. Not only are insurance companies forcing individuals off private
recourse

health coverage,

but they

are

also denying valid claims with impunity.

insurance carriers often deny coverage
material misrepresentation on the original
refuse to pay for drugs that have yet to receive

or a

"experimental" drugs

are

based on a claimant's alleged pre-existing health condition
insurance application. At other times insurance companies
Food and Drug Administration approval. Frequently those
the only effective medication available to persons with AIDS.

The AIDS Legal Referral Panel/San Francisco has encountered
including the following examples:

a

variety of insurance

cases,

•
An insurance company, only reimbursing AIDS claimants with a t-ceii count under 200, denied
payment of azidothymidine (AZT) to a claimant who had a 269 T-cell count and a positive p-24 antigen test

result.

as

After first

raising health insurance premiums by 130% in five months, the insurance carrier then
a small business a substantially Identical health care
plan at the original price-as long
they reapplied and allowed the insurance company to retest them.
•

offered the

owners

of

•
Several months after his company switched health
had his claims denied on grounds of a preexisting condition.

A carrier rejected the applications for life insurance from
husband/father had died from AIDS.
•

their

insurance

•

A health insurer denied coverage to a

previous doctor's visit where the

man

coverage, a man

a woman

newly diagnosed

and teenage children because

newly diagnosed patient with Pneumocystis based

on a

had expressed fear of contracting AIDS.

•
Although paying for intravenous pentamidine treatments, a health insurer refused to
"experimental" aerosolized pentamidine treatments for a Pneumocystis patient.

cover

•
After first raising the small business's health care premiums by 70%, the insurance carrier then
notified the business it was ending its group coverage altogether. Having a worker with AIDS on COBRA,
the only option available to the company was to drop health insurance for all its twelve employees.

Sometimes the help that AIDS legal programs offer on insurance problems means the difference
between a small monthly disability check or poverty. Sometimes it means the difference between treatment
with the only promising drug available-or living with no hope at all. The
following chapter will assist

attorneys in their efforts to represent clients with AIDS and HIV infection

problems.

on

insurance and employee benefits
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AIDS AND INSURANCE

by Alice Philipson*

Insurance, emerging as one of the primary problem areas in the HIV epidemic, means many things
people. To the HIV infected person who faces illness insurance is protection against the high cost

to many

of medical bills through medical insurance, and, perhaps, against the financial ruin of unemployment
through disability insurance. To a person who plans for death, insurance is a way of protecting his property
and loved ones from the immediate financial impact of his death through mortgage, credit, and life

insurance.
To employers
an

increasing drain

insurance is part of a group of employee benefits, which in recent years accounts for
the profitability of companies. Not only do employee benefits now cost more, they
Like other employee benefits, employers see insurance as an

on

cost more to administer than ever before.
area

to contain.

To undenwriters and agents insurance Is a private profit making venture. Insurance companies, even
called "non-profits," want to hold onto premium dollars to maintain the profitability of their own
particular institutions. Profit making companies claim a responsibility both to their shareholders and to their
insureds to make a profit and stay viable.

the

so

To health care providers insurance is the institution that pays them for most of the services they
render to their patients. To governments insurance is another example of the private sector providing a
basic benefit to society: heaith care services to the general public. To iawyers Insurance is a contract that
binds a company to indemnify an insured party against a specified ioss.
A fact

things to too

abundantly clear to those who work In the HIV epidemic is that insurance
many people.

means too many

OVERVIEW OF INSURANCE LAW FOR THE PRACTITIONER
Most states with relatively well developed insurance law regulate Insurance through some
combination of regulatory and statutory scheme. Most states have a few volumes of the state code and/or
administrative code devoted to the regulation of insurance. States like California have developed the idea
of Bad Faith insurance law through statute or by common law. These states have a large body of cases as
well as practice manuals that can quickly educate an attorney new to the insurance area. See, e.g..
Bad Faith Insurance, California Practice Guide (The Rutter Group) by Kornblum, Kaufman, and Levlne.
To practice in the area of insurance
policy, read the medical records.

one

needs to follow THE THREE R'S:

read the law, read the

Reading an insurance policy, a bit more difficult than reading the law, requires a note of caution. It
is better to have an idea of the law before one attempts to read the policy. This is because the law, be it
caselaw or statutory, controls the policy. One example of this can be found in disability policies. Every
insurance company writes its own definition of what it means for an individual to be "disabled." However,
^

Alice

Philipson was Co-chair of the AIDS Legal Referral Panel/San Francisco for four years. Since
impact litigation in the areas of insurance, confidentiality, and the right to
medical treatment. 1990 Update is by Kristin Chambers, Client Services Coordinator of the AIDS Legal
Referral Panel/San Francisco, and by Dan Chesir, Board member of the AIDS Legal Referral Panel/San
Francisco and legal counsel for Kaiser Permanente.
1984 she has been involved in

4.6

AIDSLaw

matter how often

an insurance company may rewrite its definition of "disability," that definition can be no
restrictive than the definitions allowed by the law of your particular state. See e.a.. Moore v. American
United Life Ins. Co. (1984) 150 CA3d 610, 197 LR 878.

no

more

In the "bad old

days" insurers used to write disability policies like the Social Security Administration,
disabled. Consider for a moment an attorney
Obviously that person can no longer be an
attorney. Without overriding state regulations, however, many insurers would not consider that brain
damaged attorney "disabled" because he or she could still find gainful employment as, for example, a toll
collector. Therefore, be careful how much to believe from the wording of an insurance policy.
if

person could do any job under the sun, she or he was not
who becomes brain damaged as a result of a car accident.
a

it is very important to read the Definitions Sections of most policies. It is also very important to read
sections which define such things as "pre-existing conditions," incontestability periods, and any waivers of

premiums for disabled individuals.

Lastly, it is very important to read the medical records. Unfortunately this requires that an attorney
has a working knowledge of the medical conditions caused by HIV infections. One must know the range
of common symptoms of early HIV infection to a full AIDS diagnosis, and one must be able to assess the
health of one's own client through the course of the case. It is necessary to read the medical records with
unbiased eye.

It is not unusual in the field of insurance for clients to do whatever they feel is necessary
Many individuals have sought insurance while they are not
that lends itself to denial, especially in the early stages of HiV
infection. Individuals with a history of weight loss, fever, diarrhea and CMV infection may write down on an
insurance application that they have experienced no unusual health conditions. For example, in one life
insurance rescission case, the client neglected to tell both his legal counsel and the insurance company that
the pneumonia he had was PCP. Since his condition occurred six months before he applied to the life
insurance company, there was no way to fight the action for rescission.
an

to obtain medical insurance in the first place.
at the peak of health. AIDS is also a condition

Whether the contest is over a rescission of the basic contract or a pre-existing condition or an alleged
failure to disclose material facts, legal counsel must read the medical records with an unbiased and
educated eye before accepting the case.

HOW TO START AN INSURANCE CASE
Client Intake
With every AIDS case there are some unique intake requirements. An attorney must first obtain the
client's basic personal information. In AIDS cases this checklist includes the client's social security number,
date of birth, date of diagnosis, the specific opportunistic infection, how the client obtained this diagnosis,
the doctor or hospital who gave the client this diagnosis, etc. Obtain the name of the client's lover or other

significant person. It is a good idea to
discuss the case with the client's lover.

include, in the contract, a provision that allows the attorney to
Issues surrounding the attorney-client privilege exist when an
attorney consults a client's lover that obviously do not exist when a lawyer communicates with the legally
sanctioned spouse of a person with AIDS. A quick look at the appropriate state law should reveal a section
that extends the attorney-client privilege to an individual whose purpose is to assist the client's interest with
the attorney. See, e.g., Cal. Ev.C. 951.
An

attorney often needs to obtain information from the lover

lover is not available, then counsel can substitute

a

or

partner of a seriously ill client. If a
point it is always a good idea to

trusted friend. At this

inquire whether the client has other necessary AIDS legal documents in place: a will, a durable power of
attorney for health care, and a power of attorney.
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Documents

as
on

It is necessary for the client to bring a copy of his insurance policy or benefit booklet to the interview,
well as any and ail correspondence from or to the insurance company. This certainly includes denials
claims or any other documentation that indicates that the insurance company has taken a position

contrary to the client's.
In contacting the company an attorney must use the insurance company's proper name, the plan number
and the client's contract number in ail correspondence. For example, a "Life Insurance Company" may also
sell a full line of hospital, medical and disability insurance. Please note that most insurance plans have both
a group number and an individual's contract number, which is often the client's social security number. Use
those specific numbers in correspondence to the insurance company. If that information is not available,
include the individual's social security number and date of birth. If it is an employer plan, then by all means
include the employer's full name and address.

Preliminary Questions
Obtain the client's insurance history during the first interview. When did he get the poiicy? Does he
have a copy of his application? Did he answer the questions truthfuiiy? When did he first have symptoms
which medical personnel believed were HIV related? When did he first make a ciaim? How long did it take
the company to respond to the claim? Has the insurer paid any HIV related claims? If it is an employer

sponsored plan, has the client contacted his company's personnel/benefits office for help in resolving these
difficulties? (For more information concerning employer sponsored plans, see the ERISA discussion,
Has the company denied a claim? Is the insurance company attempting to rescind the policy?

infra.)
is the
empioyer putting pressure on the insurance company? Is the employee's medical history causing the
insurance company to question the group insurance policy?
Is the insurance company raising the
employer's premiums? Does the client want to purchase life/disability/health insurance? Is the client
contemplating a change in insurance coverage? Has a loved one di^ and is the insurance company
refusing to pay the death benefit? What does the client want from the attorney; mediation, advice, litigation,
negotiation, or referral to an appropriate agency? Or is the client simply trying to work out his rage at
dying?
The Realities of AIDS

Litigation

Litigation is truly the court of last resort for persons with AIDS and ARC. The stress involved in
litigation is extremely high for both clients and the attorney. Since stress profoundly affects people with
HIV infection, litigation is often just what clients with an altered immune system ne^ to avoid. Prior to
litigation both the attorney and the client need to make a fully informed commitment to the process. If they
cannot, then they should avoid full litigation. Once started, however, litigation is not as slow as most people
think. Most state courts have some mechanism whereby litigants in the last stages of life can advance on
the calendar to rather quick trial status. See California Code of Civil Procedure, Section 36(c). if the facts
are straightforward, if the law is well developed, and if the client and the
attorney can put on a case without
the vast preparations so dear to the hearts of attorneys, you can go to trial in a major case within six
months.

Negotiated settlements, however, are preferable. To negotiate appropriate HIV-related settlements
attorney must be aware of the law, the progression of HIV/AIDS illness, the costs involved in the
treatment of AIDS, and how Insurance policies pay various types of claims. For example, suppose an
attorney represents a client after an Insurance company has paid three or four claims. Unable to work,
an

the client has

already applied for social security benefits. He has obtained a COBRA extension that is due
His health insurance contract gives him a right to convert, but it's going to
be very expensive with minimal coverage. The client will need to pay his medical bills, and the insurance
company properly estimates this claim in the $60,000 range. How can the attorney settle this case?

to run out in thirteen months.
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Whatever grounds the insurer is using to deny the ciaim (e.g., direct fraud on the part of the ciaimant)
wiii invoive high iitigation costs. Moreover, aii AiDS cases attract a certain amount of media attention which
insurance companies wish to avoid. The ciient, on the other hand, is rapidiy going broke and probably wiii
not be able to afford the conversion policy with the company. Since individuals on Social Security qualify
for Medicare coverage after twenty-four months, the ciient may only need twelve to thirteen months of
medical coverage from the insurance company. So the lawyer sets up a trade: the client's conversion right
and any other rights under the COBRA contract for the insurance company's immediate payment on the

outstanding medical expenses and coverage for the next period of pre-Medicare time, if the ciient is eligible
for a state medical insurance program, trade away a few more months of coverage with the private carrier.
Once an insurance company knows it eventually wiii be off the hook for this claimant's medical expenses,
it is more willing to negotiate payment on existing medical expenses.
A barter approach is an alternative to iitigation. Nevertheless, for an insurance company to assume
responsibility for the client's bills, an attorney must also have compelling legal arguments at her fingertips.

INSURANCE BAD FAITH ISSUES

The consumer's most powerful tool against insurance companies is the wrath of Bad Faith insurance
iitigation. This theory of law, developed in the 1970's, dissolved many of the barriers between "contract" and
"tort" actions. Historically, a breached contract was never actionable as a tort. No matter how deliberate
or unreasonable the breach, courts limited
liability to foreseeable contractual damages. This strict contract
approach barred recovery of tort damages as well as punitive damages against insurance companies.
Bad faith liability takes an action in contract and attaches tort damages i.e., all damages proximately
caused by the other's breach. These items include emotional distress, economic losses, attorney's fees,
and most importantly, punitive damages. For bad faith to exist, the insurance company must have breached
either statutory standards of conduct or the common law covenant of good faith and fair dealing. See
Fletcher v. Western National Life ins. Co. (1970) 10 Cal.App. 3d 376; Prav v. Foremost ins. Co. (9th Cir.

1985) 767 F.2d 1329.
The truly operative word in bad faith actions is "unreasonable." if the company has acted in an
unreasonable manner, then bad faith liability may very well attach. This has been the state of the law for
approximately 15 years. Recently, however, the law has changed.
Federal

Preemption

On

April 6, 1987, the United States Supreme Court issued its decision in Pilot Life ins. Co. v.
Under Pilot Life, ERISA~a comprehensive Federal scheme on
employee benefits-preempts all bad faith actions to federal jurisdiction. More than eighty-five percent of
Americans who are insured receive their health insurance and much of their life and disability insurance
through their employment. Therefore, since ERISA exclusively governs employee benefit plans, the vast
majority of Americans find no protection under the stronger state bad faith laws. See U.S. Congress, Office
of Technology Assessment, Medical Testina and Health insurance, August 1988.
Dedeaux, 481 U.S. 41, 107 S.Ct. 1549.

There is some hope for individuals who live in one of the thirteen to fifteen states that have statutory
rules governing bad faith actions by insurance companies. Those individuals, however, must have received
their insurance privateiy-not through their employment, it is an open question whether bad faith statutory
schemes designed to regulate the insurance relationship between the insurance company and the insured
wiii survive the Pilot Life preemption. This matter is up on appeal throughout the United States, and the
outlook is not good. For example, in Kanne v. Connecticut General. 867 F2d 489 (9th Cir. 1988), the liberal

Insurance and Employee

9th Circuit heid that Caiifornia's statutory

Benefits

4.9

scheme defining unfair practices by insurance companies did not

appiy to ERiSA pians.
Furthermore, the whoie field of bad faith

seems to be under attack.
For example a California
against Fireman's Fund appears to have taken away an individual's private right of
action to enforce California's statutory scheme for bad faith. Moradi- Shaiai v. Fireman's Fund insurance
Companv (Aug. 18, 1988) 46 CA3d 287. That only leaves the breach of the covenant of good faith and fair
dealing-a common law concept inapplicable in any ERiSA type case. Therefore, if a case involves an
employee benefit plan, the attorney should assume ERISA preemption and will be unable to litigate the
action as a bad faith case, if the claimant is "individuaiiy" or "privately" covered, check the state's case law
to determine if there is a common law right of action, in addition, statutory schemes may still give an
individual a private right of action in circuits other than Caiifornia. Counsel can quickly determine this by
reference to any type of insurance litigation reporters or to more general tort reporters. See, e.a.. Caiifornia
Tort Reporter.

Supreme Court

case

ERISA ends most litigation because there is no economic incentive for attorneys to take such an
action on a contingency fee basis. ERISA does provide for contract benefits: a fine of $100 per day against
the Plan Administrator and, in the event of a favorable decision, attorney's fees upon application to the
court. Since most clients cannot afford to pay an attorney's hourly rate to engage in contract litigation, the
lack of general and punitive damages has effectively ended litigation under ERISA covered plans.

Nevertheless,

bring

an

a pro

bono attorney can still write a few letters that occasionally bring results, or if necessary

action where the firm has

a pro

bono commitment.

It should be noted that ERISA does not apply to public entities nor to church-related
In the event that the employee works for a governmental agency or for a church, existing

insurance remedies continue to appiy.
violation of insurance Code Section
of action remain viable.

a

organizations.
state bad faith

In California, although there is no longer a private right of action for
790.03(h) (see Moradi-Shalal. op. cit.), existing common law causes

Although ERISA litigation normally does not have sufficient economic incentive to be taken on a
contingency laasis, if the violation by the insurance company is sufficiently egregious, the courts may
increasingly have a tendency to award attorney's fees and costs to reimburse the claimant for his costs in
obtaining contract benefits.
The ERiSA section of this article specifically describes
include the Plan Administrator as the person responsible for
the Plan Administrator owes a fiduciary duty to the insured.

bring

an

action to

remove

the Plan Administrator for not

ERISA procedures. ERISA "pressure points"
obtaining the client's benefits. Under ERISA
Consequently, an attorney can theoretically
aggressively representing the individual insured.

It is also advisable for an attorney to make a formal complaint on behalf of the client to the state
department of insurance. Most of these departments have not conceded total lack of control over insurance
companies operating within their boundaries. The position of the Caiifomia State Department of Insurance
towards ERiSA preemption is that it will continue to require insurance companies operating in California to
abide by Caiifornia laws. Insurance companies are often quite responsive to letters of inquiry from a state
regulatory agency. Unfortunately, most state regulatory agencies are unfamiliar with AIDS complaints. The
agency's procedures are often too slow and too limited to benefit an individual client with a life-threatening
illness, but important education and precedence come from these Administrative complaints. See contra,
the dissent in Moradi-Shalai. supra, at p.317 (not one case or disciplinary action by the Caiifornia
Department of insurance against insurance companies in 29 years).
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COMMON INSURANCE PROBLEMS
I.

Denial of Benefits on the Basis of

Pre-Existing Condition

Perhaps the most common reason for the denial of claims is that insurance contracts generally refuse
pre-existing conditions, i.e., where an insured's health conditions existed prior to the contract for
coverage. Some insurance companies cover pre-existing conditions after a certain time (e.g., six months
into the contract) while others never cover pre-existing conditions. It includes conditions for which a person
has been treated by a physician, taken medication, or which a normal person would have sought treatment.

to cover

The battle, of course, is over what constitutes a pre-existing condition. AIDS is a specifically defined
disease and does not, under that specific definition, have any pre-existing conditions. Centers for Disease

Control, M M W R, 1985 June 28, 34:373-375. Therefore, legal counsel can vigorously assert that there are
no pre-existing conditions for AIDS. See attachments, infra, for a sample pre-existing condition letter. See
also 94 ALR 3rd 990 for a comprehensive summary of American law that states an illness is not manifest
until it is diagnosable by a physician or disables the person from ordinary activities. Remember: contract
language can never be more restrictive than, or in violation of, a state's statutory or case law. See, e.g..
Moore v. American United Life ins. Co. (1984) 150 CaiApp 3d 610, 197 CaiRptr 878. Please note the legal
definition of "manifest" is
is especially important in

considerably different from the medical definition of "manifest." This distinction
HIV cases where there often is not an "AIDS" or "ARC" diagnosis and where the

seropositive claimant is not disabled.
if a worker is beginning employment with a group large enough not to require medical underwriting,
may still be excluded from benefits because of a preexisting clause if there is a history of HiV-related
illness. In that event, if an HMO is an option for that person, it may be advisable to choose the HMO for
coverage inasmuch as many HMOs do not have such exclusions.

s/he

II.

Actions for Rescission

Rescission actions

misrepresentation of
or

a

allege that the claimant procured the insurance contract through fraud or by
material fact. Such contracts are void from their inception. The fraud can be actual

de facto.

This theory assumes that the client withheld critical information by misrepresenting the state of his
health on an application for insurance. If the insurance company had had that information ail along, it never
would have issued the policy. Therefore, according to the insurance company, the policy is void. Rescission
of an existing insurance contract, especially when one has made a claim on it, is nonetheless more difficult
than merely sending the client a refund check in the mail. See, e.g.. Cal. Ins. Code. Sec. 652. Rescission

usually takes place

on

life and disability policies, although it can happen on health policies.

The first thing to check is whether the contract is contestable. Typically, life and disability policies
have a two year incontestability period. After that period the policy is incontestable and the insurer must
honor it even in the event of actual fraud on the part of the insured, if an insurance company does not file
an action for rescission in a court of proper
jurisdiction prior to the running of the two year incontestability

period, the insurance company has no grounds to rescind the contract. See, e.g.. Cal. Ins. Code Sec. 650.
Please note: this requirement that an insurer file suit to effectuate a rescission is something that varies from
state to state. In some states proper rescission requires only a return of premiums and a "Dear John" letter.

Attempts at rescission frequently take place on life insurance policies where the decedent has died
of AIDS during the contestability period. Faced with a large cash payment insurance companies scrutinize
the file with an eye to denying claims. Since the death of the policy holder toils any incontestability period,

simply waiting for the contract to be in force two

years

will not avoid

an

action for rescission.
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In the case of a live client, actions for rescission often sound like a restatement of the arguments
used in a pre-existing condition case. That is because the AIDS diagnosis usually follows the application
for insurance by some period of time. The insurance company frequently claims the presence of "preAiDS" conditions that the insured intentionaiiy conceaied. The concept of "intent" changes across the United
States. In some states, the Insured must have had fraudulent intent upon making the appiication in order
to void the policy. In others, the intentions of the applicant are irrelevant If the omitted fact were a "material"

fact, such

as the client with pneumonia who repressed the fact that it was actuaily Pneumocystis carinii
pneumonia. In still other states, if the applicant did not have enough actual understanding of his medicai
condition at the time of the application in order to lead him to an understanding of the importance of the
specific conditions, then he has not intentionally withheld that information. See Miller v. National Life
Insurance Companv (9th Cir., 1986) 784 F.2d 1336; Pierre v. Metropolitan Life (1937) 22 CA2d 346; Cal.

Ins. Code Section 332.
in some states, applicants have an affirmative duty to disciose facts they know are materiai. See Cai.
Ins. Code Sections 331, 332, 333, 334. This caiis for an examination of the applicant's subjective state of
mind and is quite difficult for Insurance companies to enforce. For example. Insurance companies are

convinced that aii gay men are AIDS experts. Therefore, they feel
minor indispositions such as swollen glands four years ago when

that gay men have a duty to disclose
they had the flu. Since in a non-gay
population swoilen glands is not the sign of a fatai iiiness, the whole duty to disclose argument usually falls
apart rapidly. In contrast, if a client suffers from diagnosed ARC and fails to inform the insurance company
of such a critical diagnosis, the attorney shouid settie the case as soon as possibie in a state with an
affirmative duty to disclose.
The next issue in rescission is the materiaiity of the supposed misrepresentation. Again, the definition
of materiality changes state by state. In some states an undisclosed fact is not materiai unless it relates to
the condition which gives rise to the claim. In other states a fact Is material if the insurance company asks
a

specific question

on

the appiication about that condition.

The most comprehensible definition of materiality is set forth in Miller v. Republic National Life.
789 F.2d 1336 (9th Cir. 1986) (Miller II). The Miller court examined what effect, if any, the true answer would
have had on a reasonable insurer when issuing a policy. Therefore, if the insurance company would not
have issued the policy had it possessed this information, then the answer is truly materiai to the contract.

Therefore,

an

ascertain the

attorney shouid demand the company's underwriting guidelines for that specific condition to
"materiality" of any unreported information. See e.g.. New York insurance Law 3105(6).

Actions for rescission are different than other actions on insurance contracts.
the burden of proof usually rests upon the insurance company that must negate, to

In rescission actions

the satisfaction of the
jury, the various plausible explanations for the insured not having answered questions on an application in
a full and complete manner. See Thompson v. Occidental Life Insurance Companv (1973) 9 Cal 3d 904.
Furthermore, the Insurance company has the burden of proving that the applicant was otherwise
uninsurable on the application date. See Miller v. Republic National Life Insurance Companv (9th Cir., 1983)
714 F.2d 958 (Miller h.

An insurance company goes

into

action for rescission with two strikes against it. First, it is trying
accepted consideration and usually for which a claimant has
already filed for benefits. Secondly, an insurance company has the burden of proving its case though it is
not necessarily the plaintiff. If it does not prove its case, it is open to bad faith liability on a cross-complaint
for its unreasonable and oppressive behavior in taking a dying man to court or in not paying the estate on
an

to avoid a valid contract for which it has

a

valid claim.

III.

Problems In

Changing Insurance Policies.

Often a client who either anticipates
insurance protection will consult an attorney

large medicai expenses or the need for additional disability
about changing existing insurance policies. Any change to an
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insurance policy, no matter how insignificant, may nonetheless restart the contestabiiity period. Purchasing
additional life insurance or disability coverage, for example, may put the whole policy into the contestabiiity

period

once again. On the other hand, some policies only contest the amount of the addition to
insurance policy. See, e.g., disability policies issued by John Hancock Insurance Company.

the

it is never a good idea to let go a valid policy in an attempt to obtain a potentially Invalid policy. Since
HiV testing for life and disability insurance is allowable In most states, including California with the passage
of recent legislation, it is a bad idea to expose your client to HIV testing, especially when it may void an

existing contract.
A change in benefits may also affect health policies. Where a policy pays all
arise after a policy has been in force after six months to two years, it is better to live
or fewer benefits than to risk the loss of coverage.

medical conditions that
with a larger deductible

When a client is contemplating a change in any insurance policy, the attorney might consider a
detailed letter to the company asking how it will treat the proposed changes, in this way counsel can find
out the company's policy on additions to life insurance, changes in benefits, and pre-existing

conditions/contestability periods without the client losing his current contract or divulging personal medical
information. Such action also acts as an estoppel to an Insurance company from later taking action it did
not specify in its reply.
IV.

inability to Obtain Insurance

Many clients seek advice from attorneys on obtaining insurance. This is either because they are
currently uninsured, or they are facing significant changes in coverage. The most significant change is
usually a rate hike. Most states do not require prior regulatory approval before an insurance company
raises premiums or reduces benefits of a policy. As a result, huge rate Increases are generally legal under
existing plans. This is equally true of employer plans where workers collectively bargain or the employer
simply controls the benefits.
Another trigger for huge rate increases is when a client "converts" from a group health plan to an
individual health plan due to terminating his connections with the group. This can come about when an
individual leaves his or her job because of disability. Under COBRA (see the U.S. Department of Labor's
Technical Bulletin, infra), the federal government extended group insurance benefits to terminated

employees for eighteen months at 102% of the rate the rest of the group pays for the same insurance.
Employees who meet the Social Security definition of "disability" may also be eligible for an additional eleven
months at 150% of the group rate. After these periods of time, many contracts provide for conversion of
the group plan to an individual plan. That is when the client experiences huge rate increases and fewer
benefits. The choice is to pay or to go without insurance. Research social security and state medical aid
programs.

Some reductions of benefits

on the part of insurance companies are inappropriate.
If an individual
a specific illness or series of treatments, generally insurance companies
cannot discontinue benefits for that individual. Nor can insurance companies exclude certain medically

is

currently using benefits for

necessary and appropriate treatments simply because of their expense or unapproved status. This problem
earlier surfaced with AZT and with aerosol pentamidine. A sample letter at the back of this chapter presents
a

possible method for obtaining coverage for known effective treatments that insurance companies still
"experimental."

consider

V.

Nation of Uninsured and Unlnsurables
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More and more persons with AIDS, ARC and HIV infection are joining the ranks of the uninsured and
uninsurabies. As private insurance companies rescind policies or deny claims, persons with AIDS must turn
to the only place where they can find medical attention-to the public health care system. Public hospitals
and clinics in the hardest hit cities of San Francisco, New York and Los Angeles are already taxed beyond
their ability to deliver effective AIDS health care. Unfortunately, while insurance companies post billions in

profits, local taxpayers are increasingly forced to

pay

the costs of AIDS.

AIDS forces us to think about basic issues, like the role of government in protecting its citizens
against the economic horrors of catastrophic illness, or the ethics of private insurers in refusing to pay for
the only effective but allegedly experimental drugs. AIDS makes us question whether America's health care
delivery is becoming two tiered: the best medical attention in the world for those with health insurance,
and a substandard level of health care delivery for those on public assistance. We can only hope that
America will join the other industrialized nations which provide health care as a matter of right to all their
citizens.
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EMPLOYEE BENEFIT CLAIMS
by Gary Encinas*

The
referred to
conceived

Employee Retirement Income Security Act of 1974 (29 USC Section 1001 et seq.), commonly
as ERISA, governs virtually every aspect of the employee benefits area. ERISA was originally
as a means of providing workers with limited protection in the event of the termination of
inadequately funded pension plans. However, as enacted, and as subsequently amended over the past
decade, ERISA's protective scheme also extends to ail types of non-pension health and welfare plans, as
well as providing for federally protected access to benefit information.
No one would deny
and diverse benefit plans.

that ERISA is a fairiy complex body of law governing a universe of compiicated
This discussion is intended only as a precis of the subject. Nonetheless, for
getting a client his or her benefits, particularly where time is as criticai as it often is with a client with AIDS,
the information on claims and appeals will cover virtually all of the situations which an attorney is likely to
encounter. Armed with a Summary Plan Description (SPD) and cognizant of a participant's rights under
ERISA, an attorney will be a formidable adversary to most plan administrators.

I.

INTRODUCTION

ERISA is divided into three

-

ERISA.

major components, each reporting to

a

different agency of the federal

government. A major part of ERISA is contained in the Internal Revenue Code (Title 26, mostly the
400 sections) and concerns matters of tax qualification, especially with respect to pension, profit sharing,
and stock bonus plans.
much to do with the tax
Pension Benefit Guaranty

For the purposes of this discussion, it is unlikely that practitioners would have
provisions. Another feature of ERISA was the creation of an agency called the
Corporation, which guarantees minimum benefit levels in the event that a pension
plan is terminated. Again, it is unlikely that most practitioners would be concerned with this part of ERISA.
The Department of Labor is responsible for the third area of ERISA, contained in Title 29, beginning at
Section 1001. The labor provisions of ERISA generally deal with matters of substantive plan design and
participant rights; most important for the attorney representing a client with AIDS, ERISA requires employers
to resolve benefit claims through a relatively quick and inexpensive administrative proceeding. It is this area
which will most concern attorneys who are advising clients on employee benefit claim matters.

II.
There

AN OVERVIEW OF ERISA-COVERED PLANS.
are

five

major

groups

of plans which

are

subject to ERISA:

1.

Group Health. These plans provide coverage for health care, as well as sometimes covering
dental and vision care. There are three types of health care plans: true insurance, such as Blue Cross or
Blue Shield, where employees can chose their treating physician; health maintenance organizations (HMOs),
where a group of physicians, usually in conjunction with one or more participating hospitals, agrees to
provide services to participating employees; and administrative services-only contracts (ASOs), where the
employer is self-insured, paying only for claims as incurred plus a service fee to a plan administrator, which
may in fact be Blue Cross or Blue Shield.

-Gary Encinas has been an attorney with Pacific Gas & Electric for over thirteen years. Specializing
employee benefits and executive compensation, he works on ERISA cases for the AIDS Legal Referral
Panel/San Francisco. He currently serves on ALRP/SF's Board of Directors.
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Disability Plans. These plans provide replacement income for employees who are unable
usually of two types: short-term disability, which provides
replacement income after the employee has exhausted sick leave, and long-term or permanent disability
which begins after the employee has been off work for an extended period of time.
2.

to work because of illness or accident. Plans are

Group Term Life Insurance Plans. Employer sponsored life insurance is usually in face
equal to a multiple of pay (e.g., two times pay, three times pay, etc.). The face amount of the policy
payable to the designated beneficiary or beneficiaries of the employee upon death.
3.

amount

is

4.
Defined Contribution Plans. These are a type of pension plan where the amount of the
benefit is based upon what has been contributed to the employee's account (much like a bank account).
Stock bonus plans, profit sharing plans, and money purchase pension plans are common types of defined
contribution plans. Sometimes the plans are set up so that for every dollar which the employee contributes,

usually through payroll deduction, the empioyer aiso contributes a matching amount. Employer matching
typically 50 cents for every dollar of employee contribution; however, some plans can go as
high as 75 cents or even provide a full dollar-for-dollar match.

amounts are

Defined contribution

plans can be of particular importance to an employee with AiDS because the
usually available for full or partial distribution in the event of financial hardship or
Remaining account balances are also payable to named beneficiaries upon the death of the

account balance is

disability.
employee.

Defined Benefit Plans. This is another type of pension plan which normally provides a
retirement based upon a formula. The formula can be a monthly retirement benefit equal to
a percentage of pay (e.g., average final three years' pay) times years of employment (usually referred to as
"credited service"), or a flat monthly dollar amount times years of service. Unlike a defined contribution
plan, there is no separate account identified for the individual employee; there is, instead, a single trust fund
to which the employer, and sometimes the employee, make contributions and from which benefits are paid.
5.

benefit upon

Defined benefit plans are usually of limited importance to an employee with AIDS, unless the
employee is eligible to retire under the terms of the plan, and retirement makes more economic sense than
receiving benefits under an employer sponsored disability plan. In the case of a defined benefit plan which
provides for employee contributions, any contributions which the employee has made, and which have not
already been paid out in pension benefits, are usually payable to the employee's designated beneficiary.

III.

IMPORTANT ERISA PROVISIONS

1.
Minimum Reporting and Disciosure Requirements. Certainly one of the most important
changes brought about by ERISA is the requirement that plan sponsors adequately inform participants of
their benefit rights. ERISA requires that certain documents be made available to participants on a regular

basis:

(a)

Summary Plan Descriptions (SPDs). This document is the cornerstone of ERISA's disclosure
requires that every participant receive a description of each pension and welfare
plan, in "a manner calculated to be understood by the average plan participant." 29 USC Sec. 1022(a)(1)
ERISA Section 102(b) is very specific as to the information which must be contained in an SPD. Since the
information is likely to be critical in any claim for benefits, it is worth quoting extensively from
Section 102(b):
[The SPD]
shall contain the following information: the name and type
of administration of the plan; the name and address of the person designated
as agent for the service of legal process
.; the name and address of the
scheme. ERISA Section 102

.

.

.

.

.

.

.

administrator;

name,

.

titles and addresses of any trustee or trustees

description of the relevant provisions of

any

.

.

.; a

applicable collective bargaining

4.16

AIDSLaw

agreement; the plan's requirements respecting eiigibiiity for participation and
benefits; a description of the provisions providing for nonforfeitable pension
benefits; circumstances which may result in disqualification, ineligibility, or
denial or loss of benefits
.; the procedures to be followed In presenting
.

.

claims for benefits under the plan and the remedies available under the
for the redress of claims which are denied in whole or in part.... 29
Sec. 1022(b)

plan
USC

(b)

Annual Benefit Statements. Under ERISA Section 105 a plan sponsor must furnish, upon
by a participant, a statement of total pension benefits accrued, as well as that portion of the
pension benefits which are nonforfeitable, and the date when forfeitable benefits vest. In lieu of providing
this information upon request, a plan sponsor can furnish an annual statement on a regular basis to all
participants. Most employers have adopted this alternative, since it allows for a single valuation date for all
employees. Although ERISA only requires that these statements disclose information about pension benefits
(i.e., defined benefit and defined contribution plans) which may be of minimal importance to a client with
AIDS, employers often use the statements as a means of reporting valuable information about other benefits
which the client may be entitled to receive.
written request

(c)

Other Reports. ERISA requires that plan sponsors file various kinds of annual reports which
plan financial performance, funding levels, plan amendments, employee
census data, and changes in operations. These
reports, called Form 5500, are filed with the IRS, are open
for public inspection, and must be furnished to any plan participant who requests a copy. As a practical
matter, it is highly unlikely that the Form 5500 for any given plan will provide information which is of value
to a client. In addition, the Department of Labor allows the
employer to charge a participant for reasonable
reproduction costs. Since it is not unusual for a Form 5500 to exceed 100 pages, reproduction costs can
be quite high for a document of limited usefulness. Before requesting a Form 5500, it
might be worthwhile
to look at the Summary Annual Report
(SAR) which is a condensation of the Form 5500, and which must
be provided free of charge to all participants under ERISA Section 104.
contain extensive information about

2.
Minimum Participation and Vesting Standards. ERISA limits the length of time which a plan
sponsor can establish as a waiting period before an employee is eligible to participate in a pension plan, as
well as how rapidly (or how slowly) benefits vest. Under the Tax Reform Act of 1986, most plans will have
to adopt more rapid participation and
vesting schedules for plan years effective with plan year 1989.

3.
Federal Preemption. ERISA has one of the broadest preemption clauses contained in
piece of federal legislation. ERISA Section 5 provides, in part:

any

Except as provided in subsection (b) of this section, the provisions of
[ERISA] shall supersede any and all State laws insofar as they may now or
hereafter relate to any employee benefit plan
29 USC Sec. 1144(a)
.

.

.

....

The

exceptions are primarily limited to matters of state insurance, securities, and tax regulation. It is
important to note that the language of Section 514 covers "any and all" state laws and that it extends to any
relate" to a benefit plan. If the language seems far-reaching, it is. Thus, the scope of
sufficiently broad to extend to state common law, as well as to statutory law. This is
particularly important because it means that a claimant's remedies are limited to those specified in ERISA.
As a result, state causes of action based upon "breach of contract,
breach of implied covenant of good
faith and fair dealing and fraud" are unavailable to a participant as part of a claim for benefits. In addition,
since ERISA does not provide for the recovery of punitive damages or for
damages attributable to mental
pain and suffering, a plan participant or beneficiary is limited solely to recovery of benefits wrongfully denied
him or her, or to declaratory or Injunctive relief. See qenerallv. Pilot Life Insurance Co. v. DeDeaux, 481 US
41 (1987); Metropolitan Life Ins. Co. v. Tavlor. 481 US 58
(1987); Massachusetts Mutual Life Ins. Co. v.
law which "may
Section 1144 is

.

.

.

.

.

.

Russell. 473 U.S. 134 (1985): Hum v. Retirement Fund Trust of the Plumbina, Heating and Piping Industrv
of So. California. 424 F. Supp. 80 (C.D. Cal. 1976).
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Concurrent

State/Federal Jurisdiction on Benefit Claims.
Under ERISA
participant or beneficiary who has exhausted aii administrative remedies may sue
due, may sue to enforce rights under the terms of a benefit plan, or may sue to seek
clarification of any right to future benefits. Section 502(a)(1)(B) suits may be brought in either state or
federai court. There is no requirement that a minimum amount be in controversy for the federal courts to
have jurisdiction over a benefit suit.
4.

Section

502(a)(1)(B),

a

to recover benefits

IV.

THE ERISA CLAIMS PROCESS.

Under ERISA Section 503, every benefit plan must provide adequate written notice to a participant
beneficiary whose ciaim has been denied as to the specific reasons for the ciaim denial and must also
give the claimant an opportunity for a fuii and impartiai review of the decision to deny benefits.
or

For a ciient with AIDS, Section 503 is the
restored after a wrongful denial.

key to ensuring that benefits rightfuliy due are quickiy

1.
Begin with the Summary Plan Description (SPD). Under ERISA, every benefit plan must
provide a participant with an SPD, and most employers have SPDs which are reaiiy employee handbooks
describing not only all of the benefit plans, but also employer policies on a variety of issues which might be
useful to a client. The SPD is the basic tooi in finding out what benefits a client is eiigible to receive and is
also a guide to fiiing ciaims and appeaiing adverse decisions.

File a Benefit Claim. The SPD will provide the name and address of the person who will
the claim(s), usually referred to as the plan administrator. The plan administrator is likely to be the
employer (usually the human resources or personnel department), an Insurance company (particularly true
of medical or life insurance benefits), or an independent administrator under contract with the employer.
2.

process

The regulations under Section 1133 (29 CFR Sec. 2560.503-1) require that claims must normally be
processed within 90 days,
in unusual situations (e.g., complexity of matter, difficulty In getting
documentation), the 90^ay period can be extended for an additional 90-day period. If the plan
administrator is going to need an extension of time to process the ciaim, written notice must be provided
to the participant or beneficiary. If notification of an extension has not been given within the original 90-day
period and no decision on the claim has been communicated to the claimant, the claim is deemed to be
denied and the participant may proceed to the ciaims denial review stage.
3.
Dealing With a Denial of Benefits, if the participant did not receive written denial of the
claim within the 90-day period, check the SPD for the appeals procedure. Remember, ERISA requires that
the SPD set forth the steps that must be taken to perfect an appeal. In most situations, however, the plan
administrator will have given written notice of the claim denial.

Assuming that

a

written claim denial has been given, ERISA requires that it must include the following:

(a)
(b)

The specific reason(s) for the denial;
Reference to the specific plan provision(s) that the plan administrator used in denying the

(c)

A description of any additional information or material necessary to perfect the claim and an
explanation as to why the information or material is necessary; and
What steps the claimant must take in order to file an appeal.

claim;

(d)

Under ERISA

(29 CFR Sec. 2560.503-1 (g)(1l)), every benefit plan must establish a procedure so that
the claimant's representative, can have a reasonable opportunity to have a full and fair review
of the ciaim denial by an appropriate named fiduciary. Minimally, a plan's review procedure must allow the
claimant or representative to:

a

claimant,

or
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(a)
(b)
(c)

Make a written request for a review of tfie denial by the designated fiduciary:
Review pertinent plan documents; and
Submit issues and comments in writing.

it should be noted that the

representative with

regulations do not require that the review process provide a claimant or
personal appearance before the reviewing fiduciary. Care should
is filed in a timely manner. The regulations allow a plan to establish
filing of appeals. However, the period cannot be less than 60 days.

an opportunity for a
also be taken that the request for review

reasonable time limits for the

Unless there are special circumstances which require an extension of time, a decision on the appeal
should be made within 60 days after its receipt by the plan, if there are special circumstances, the plan must
nonetheless make a decision no later than 120 days after the appeal was originally received.
If the appeal is to be reviewed by a committee or group which holds regularly scheduled meetings,
60-/120- day rule does not apply. In that case, the appeal must be reviewed no later than the next
regularly scheduled meeting, unless the appeal was received within 30 days of the meeting date, if the
appeal was received within 30 days of the meeting date, review can be postponed until the second regularly
scheduled meeting.

the

Plans which are covered by collective bargaining agreements can use the bargaining agreement's
grievance and arbitration mechanism to resolve benefit claim appeals. The grievance and arbitration
provisions can either be used as the exclusive means of reviewing appeals or can be offered as an
alternative. In the event that the grievance and arbitration provisions are used, the collective bargaining
agreement must specifically reference or incorporate information concerning the filing and disposition of
claims, as well as the grievance and arbitration mechanism which will be used in handling appeals.
4.
The importance of the Claims/Appeals Process. The importance of following the ERISA
claims and appeals procedures cannot be overly stressed. A participant who does not exhaust all of the
remedies which the plan provides cannot bring suit in federal or state court. The only exceptions are where
the claimant can show the futility of exhausting the remedies or that access to claims and appeals

procedures has been denied.
In addition, the ERISA procedures are relatively inexpensive, especially when compared to the cost
of civil litigation. Furthermore, most benefit claims will be processed quickly, which is always a critical factor
for a client with AIDS. Even if the claim and appeals process is stretched to the limits allowed by ERISA,
resolution is still going to be swifter than litigation.

V.

SPECIAL PROBLEMS ASSOCIATED WITH PARTICULAR TYPES OF
PLANS.

1.

Group Term Life Insurance. Most problems will revolve around old beneficiary designations.
beneficiary designations to ensure that they are up-to-date and accurate. Try
not to forget that clients may have had previous marriages and/or children. Old beneficiary designations
may relate back to a prior lifestyle situation which is no longer applicable, in the event that there has been
a divorce, it may very well be that there is a provision in the property settlement agreement that restricts the
client's ability to change beneficiaries.
Clients should double-check

Should a contest ensue over who is entitled to life insurance proceeds, the plan may decide to
interplead the funds into court. This is especially likely if it looks like the contest is going to be protracted
or if it appears that one of the parties may also make a claim against the plan. Typically these types of
claims assert negligence in the processing of the beneficiary form, or assert that the plan has a duty to
advise participants of their need to correct beneficiary designations whenever they have a lifestyle change.
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In most situations, it is preferable to have the
resolve the dispute. Although this point should

plan retain control over the proceeds until the parties
be checked with the plan administrator or insurance
company, life insurance policies usually pay interest as long as the insurance company retains the
proceeds. On the other hand, once the plan interpleads, all of the parties are likely to incur substantial legal
can

fees.
2.

Defined Contribution Pension Plans. The

problems associated with these types of plans

same kind of beneficiary problems that occur with life insurance benefits. One thing to keep
in mind, however, is that if there is a valid beneficiary designation, the plan administrator is going to
distribute the assets according to the designation, no matter what a subsequent will provides. Thus, if a
client is updating an estate plan, one cannot assume that an otherwise valid will can dispose of assets in
are

mostly the

employee benefit plan. To the extent that a plan has an authorized mechanism for designating a
beneficiary, the effect of ERISA's broad preemption is that plan assets will pass according to the beneficiary
designation and outside of the terms of the will.
an

Defined Benefit Pension Plans. If the client is "in pay" status (i.e., receiving a pension), find
joint pension election has been made. Joint pensions are pensions payable over two lives. In other
words, a pension is payable to A so long as A lives, and when A dies, a pension then becomes payable to B
for B's life. A joint pension election usually results in a decrease in the amount of the pension that A would
normally receive in order to reflect that the pension obligation will be paid over a longer period of time. The
amount of the decrease is actuarially determined, based upon the joint life expectancy of A and B. The
amount of the joint pension that will be continued for the life of B will depend on the
joint pension elected
by A. Typically, it will be 50 percent, but many plans allow for elections as high as 100 percent. In a
50 percent joint pension, 50 percent of the amount of the pension payable to A will be paid to B upon
3.

out if a

A's death.
Even if not in pay status, the joint pension option can still be an important planning tool for a client
with AiDS. If a client is eligible to retire (remember that most plans also have early retirement provisions),

joint pension can provide financial security for a surviving spouse, parent or child, a friend or a lover.
However, it is important to consider all of the ramifications of retiree status, especially what kinds of health
and welfare benefits are available to retirees as opposed to active or disabled employees.
a
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CONTINUATION OF INSURANCE
BENEFITS UNDER COBRA

An employer is often the only source of health insurance for a person with AIDS or HIV Infection.
Termination of employment therefore poses the additional threat of a potential loss of health care coverage.

Federal law helps protect against this loss of coverage by requiring the employer to allow the
terminated employee to remain on the employer's plan under certain conditions. The Consolidated
Omnibus Budget Reconciliation Act of 1986, commonly referred to as COBRA, governs this continuation of

the following section explains COBRA's provisions, and its implications for an attorney
representing a person with AIDS.

coverage:

Insurance and

Employee Benefits

4.21

OVERVIEW OF COBRA'S CONTINUATION COVERAGE PROVISIONS

by Suzanne Ludlum*
In an era of skyrocketing medical costs, health insurance has surely become a critical issue. The vast
majority of Americans who are covered by health insurance are covered under an employer-sponsored
group insurance plan. Because sudden termination of group coverage (for one reason or another) can
easily be financially catastrophic for an individual or family, a growing number of states, as well as the
federal government, have enacted legislation requiring that eligible employees and certain family members
be allowed to continue their health insurance coverage under an employer's group plan.

The federal insurance continuation law was passed in 1986 as part of the Consolidated Omnibus
Budget Reconciiiation Act (COBRA). This iandmark iegislation provides extended access to group health
insurance coverage for people who might otherwise lose it and then be unable to obtain coverage because

of their medicai condition

or

disabiiity.

COBRA is especially important to individuals whose coverage is affected when medical treatment (or
the long-term residual effects of medical treatment) forces them to change jobs or curtail hours. In addition,
COBRA may heip individuais who are considering career changes and who might be "saddled" with a
medical history that couid act as a major barrier to obtaining affordabie health insurance.
Answered below are some commonly asked questions about COBRA's major provisions. Piease note
that though this brief article cannot provide a comprehensive discussion of COBRA, it does attempt to give
readers an introduction to the provisions of this important piece of iegisiation.

Which

employers must oHer COBRA continuation coverage?

All private empioyers (except those with fewer than 20
employees) and state and local government
employers must offer employees and their families continuation coverage. The federai government and
churches, however, are exempted from COBRA requirements; group health plans maintained by the
government of the District of Columbia or any territory or possession of the U.S. are also exempted. (Note
that this article discusses only COBRA provisions, and does not look at other continuation coverage
options
that may be avaiiable, for example, to federal employees.) Employers that do not offer
any group health
plan or coverage to any of their employees do not have to offer the option, regardless of the number of
employees that the employer might have.

Who is

eligible for continuation coverage?

Those qualified for continuation coverage can be empioyees, their spouses, and their dependent
chiidren who, on the day before a "qualifying event" are
by a group heaith plan offered by the

covert

employer.

-'This articie was written by Suzanne Ludlum, Editor of Access to Employment, and produced by the
Legal Aid Society of San Francisco (1988). Special thanks to Helen Crothers, MSW, Associate Director,
American Cancer Society, California Division, inc. for her input and review of this articie. Also, thanks to
the American Cancer Society for information contained in their brochure "Cancer: Your Job, Insurance,
and the Law" (1984).
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What is

a

"qualifying event"?

Qualifying events are defined by COBRA to be events that would result in the loss of insurance
for a qualified beneficiary or eligible employee.

coverage

For an employee, a qualifying event can be a reduction in work hours due to a change from fulltime to part-time work, maternity/paternity leave, layoff, or a strike/walkout. Termination of employment for
other than "gross misconduct" is also a qualifying event. This includes voluntary termination and retirement.
For spouses and dependent children covered under the employee's plan, qualifying events occur
when the covered employee dies, loses or terminates employment for reasons other than gross misconduct,

experiences

reduction in work hours, or becomes entitled to Medicare. For spouses and dependent
or legal separation from the covered employee is a qualifying event. When a dependent
"dependent child" under a specific group plan (In some cases this may occur at the age of
18; in others, at 21), the COBRA continuation coverage option is likewise triggered.
a

children, divorce
ceases

to be a

Can continued coverage

be denied because of

a

pre-existing medical condition?

Employers must offer COBRA continuation coverage regardless of any pre-existing medical condition.
are not required to present the employer or plan administrator with evidence of
insurability, such as providing medical records, filling out a detailed m^ical questionnaire, or submitting to
Qualified beneficiaries
a

medical examination.

How

long does the COBRA continuation

coverage

last?

Coverage for terminated employees and employees with reduced hours must be provided for up to
months; for widows, divorced spouse, spouses of Medicare-eligible employees, and dependent children,
coverage can last up to 36 months. But if an employee leaves work due to illness, and that medical
condition meets the Sociai Security definition of "disability" then the employee is generally entitled to COBRA
coverage for 29 months.
18

Coverage ends for

any

of the following

reasons:

•

the

qualified beneficiary becomes eligible for Medicare;

•

the

employer terminates all

•

the

qualified beneficiary fails to make "timely" payment of premiums.

group

health plans for all employees;

or

Generally, if an employee takes a

new job, COBRA coverage will not end. If the new employer's health plan
exclusions for preexisting conditions, then the worker can keep the former employer's COBRA
coverage until its normal expiration [18 or 29 months after the worker has left the old job].

has limits

or

Who pays

the cost of continuation coverage?

The employer is not required to pay for continuation coverage for a
COBRA'S provisions, a qualifi^ beneficiary may have to pay all or part of
coverage.
Even though the employer subsidizes some or all premiums

qualified beneficiary. Under
the cost of the continuation
for covered employees, the
employer may require a qualified beneficiary to pay the total cost of coverage; however, the premium
cannot exceed 102% of the cost of the coverage to the employer for the first 18 months, thereafter 150%
of the cost of the coverage if a disabled worker is eligible for the 11 additional months. For example, an
employer may initially charge an employee $102/month for a $100/month policy. After 18 months, an
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qualified disabled worker $l50/mo. until the 29th month. A covered employee or
pay the premiums in monthly installments if he or she so chooses.

qualifi^ beneficiary must be allowed to

What must be done to obtain continuation

coverage?

COBRA contains relatively complex notice requirements. Depending on the type of qualifying event
that occurs, the responsibility for notifying the plan administrator falls either on the empioyer or on the
covered empioyee or qualified beneficiary. There are deadlines for notifying the pian administrator of the
occurrence of a quaiifying event,
it is important to understand the notification responsibilities and the
deadlines for giving such notice. Where they are unclear, the employee should check with his or her

employer

or

plan administrator.

Who is the Plan Administrator?
The pian administrator may be the insurance company offering the group health plan, or may be the
employer itself. It is important to know the identity and address of the pian administrator because in many
instances the qualified beneficiary must notify the administrator of a qualifying event. If there is any doubt
about who the plan administrator is, the employee should notify both the empioyer and the insurance
company.

How is COBRA enforced?

COBRA actually amended three different laws; therefore, an empioyer that does not comply with
COBRA rules is potentially subject to a variety of sanctions and fines. An employer can possibly be sued
in court for failure to offer a qualified beneficiary the option of choosing continuation coverage.
The first step in resolving a COBRA complaint is to attempt to negotiate a settlement with the
If no settlement can be reached, a complaint should be filed in letter form to the following
address:

empioyer.

Pension & Welfare Benefits Admin.
U.S. Department of Labor
Room N-5658
200 Constitution Avenue, N.W.

Washington, D.C. 20210
What

happens when COBRA coverage ends?

COBRA unfortunately does not represent a long-term solution to health insurance problems; for many
individuals, COBRA postpones for 18 months the insurance crisis they will have to face because of their
preexisting condition. For others who meet the Social Security definition of disability, COBRA carries them
to Medicare.

If

individual

anticipating the termination of her or his COBRA coverage is at all work-able, it is a
obtain employment that provides group health insurance coverage prior to the
termination of COBRA coverage, in this way, health insurance coverage would continue during any waiting
period the new plan might require of all new employees. Obtaining employment with a large company is
the surest way to gain access to group insurance. The best type of pian is a "guaranteed issue" insurance
plan, one in which employees are eligible for benefits regardless of prior health history.
an

good idea for that

person to

4.24

AIDSLaw

If

an individual is about to lose COBRA coverage and is not able to return to work, that individual
explore conversion options available under his or her group health insurance plan. Many states
(such as California) have laws requiring that group insurance plans contain a clause permitting conversion
from group to individual plans. Unfortunately, converting from a group to an individual plan may very well
mean a reduction in the extent of coverage and a significant increase in premium cost.

should

A person with a preexisting medical condition who Is uninsured may find it useful to seek the advice
of an independent insurance broker. An independent broker may be able to help locate a reasonable
benefit package or, at the very least, offer some insurance alternatives. Other options for those seeking

coverage
•

•

include the following:
Health maintenance organizations (HMOs): many such plans
enrollment each year, when applicants are accepted regardiess
Fraternal

or

professional organizations (such

as

offer one period of open
of their heaith histories.

those for retired persons, teachers, social

works, realtors, alumnae, etc.).
•

Medicare benefits for those

•

State

In

seeking

or

local benefits

over

(such

as

65 years

of

age or

for those who

Medicaid) for iow-income

are

permanently disabled.

persons.

individuals must look closely at each available option, paying special attention
pre-existing condition exclusions, deductibles, coverage caps, and
protections against policy canceiation and increases in premiums.
coverage,

to the exact extent of coverage, any
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ATTACHMENT A
DOL Bulletin on COBRA

TECHNICAL BULLETIN
U.S. Department of Labor
Office of Pension and Welfare Benefit Programs

June 1986

Washington D.C.

ERISA TECHNICAL RELEASE NO. 86-2

GUIDANCE ON GROUP HEALTH CONTINUATION COVERAGE
NOTIFICATION PROVISIONS
On April 7, 1986, the Consolidated Omnibus
Budget Reconciliation Act of 1985 (COBRA) was signed into
iaw (Pub. L. 99-272). Title X of COBRA amends the Internal Revenue
Code, the Public Health Service Act,
and Title I of the Employee Retirement Income
Security Act of 1974 (ERISA) to require that group health

plans of covered employers provide employees and certain family members the opportunity to continue

health care coverage under the plan at
group rates in certain instances where coverage under the group
health plan would otherwise be terminated. The continuation
coverage amendments set forth in Title X of
COBRA apply, in the case of a non-collectively
bargained plan, to plan years beginning on or after July 1,
1986. In the case of collectively bargained
plans, the amendments do not apply to plan years beginning
before the later of (1) the date on which the last collective
bargaining agreement relating to the plan

terminates,

or

(2) January 1, 1987.

The amendments to Title I of ERISA add a new Part 6 - "Continuation
Coverage under Group Health Plans" with provisions substantially similar to those in the amendments to the Internal Revenue Code
and the
Public Health Service Act. Under the Title X amendments, the Internal Revenue Service, the
Department of
Health and Human Services and the Department of Labor each has certain
regulatory authority. In this

regard, the Conference Report accompanying COBRA states:
To avoid the issuance of
authorized the Secretary of

duplicate and perhaps inconsistent regulations, the conferees
Labor to promulgate regulations implementing the disclosure and
reporting requirements, and the Secretary of the Treasury to issue regulations defining required
coverage, deductions, and income inclusions. The Secretary of Health and Human Services
Is to issue regulations regarding the requirement that State and local
governments provide
continuation coverage for qualified beneficiaries. The conferees intend that
any regulation
issued by the Secretary of Health and Human Services will conform
(In terms of actual
requirements) with those regulations issued by the Secretary of the Treasury and Labor. H. Rpt
No. 99-453, 99th Cong., 1st Sess (December 18,
1985) pp. 562-63.
The Conference

Report further states that "pending the promulgation of regulations, employers are required
operate in good faith compliance with a reasonable Interpretation of these substantive rules, notice
requirements, etc." Jd. at 563.

to

Consistent with the Conference

Report, the Department has limited its focus to examining the disclosure and
reporting requirements contained in Title X of COBRA and new Part 6 of Title I of ERISA. Most notably.
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section

10002(e) of COBRA requires that group health plans notify each covered employee and his or her
(if any) of their rights under new Part 6 of Title I of ERISA at such time as the plan becomes subject
Similarly, section 606(1) requires such notification for each new employee and the spouse of such
employee (if any) at the time of commencement of coverage under the plan. The Department is aware
that many plans will be affected by this notice requirement on or shortly after July 1, 1986, and the
Department has received many requests for guidance from employers seeking to comply In good faith with
this notification requirement.
spouse

to Part 6.

To this end, the

Department has prepared a model notice for these general notification requirements. The
Department will consider, as a matter of enforcement policy, that the use of this model notice will
demonstrate good faith compliance with a reasonable interpretation of the generai notice requirement in
Title X of COBRA and section 606(1) of Titie I of ERISA in the absence of regulations in this area. The modei
notice is designed to allow for insertion of the names of the employer, plan, and plan administrator. Further,
a bracketed sentence is provided for inclusion If the
group health plan provides a conversion option which
is made available to qualifying beneficiaries under section 602(5).
The

Department will also consider, as a matter of enforcement policy, that an employer or a plan
administrator has made a good faith effort at compliance in the absence of regulations if this notice is
furnished to each covered employee and his or her spouse (if any) by first class mail to the covered

employee's last known address. Where the spouse's last known address is the same as the covered
employee's, the Department will consider a single mailing addressed to both the employee and the spouse
to be in good faith compliance with these provisions. Special bracketed
language is included in the model
notice for use when a single mailing to both the employee and spouse is used. Where the employer (or plan
administrator) determines that the spouse of a covered employee does not reside at the covered empioyee's
last known address, good faith compiiance wiil be achiev^ by a separate, first-class mailing to the spouse
at his or her last known address.

It is not the Department's position that this Reiease or this model notice
represent the only methods for
achieving good faith compiiance with a reasonable interpretation of this general notice requirement. Such
a determination must be made on a
case-by-case basis in light of all relevant circumstances. However, it
is the Department's intention that this Release and this model notice will provide
employers seeking good
faith compiiance in the absence of regulations in this area with a method for
meeting these statutory
requirements.

Employers and employees and their famiiy members are cautioned, however, that neither this release nor
authority with respect to issues within the regulatory jurisdiction of the
Department of the Treasury. Thus, to the extent that either document reflects a position on any such issue,

the model statement represents

such document shall not be relied
Additional

on.

questions reiating to the buiietin may be directed to:
Office of

Regulations and Interpretations

Pension and Welfare Benefits Administration
U.S. Department of Labor
200 Constitution

Ave., N.W., Room N-5669

Washington, D.C. 20210
Phone: (202) 523-8521
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ATTACHMENT B
COBRA Model Statement
MODEL STATEMENT

--

CONTINUATION COVERAGE

*VERY IMPORTANT NOTICE*

On April 7, 1986, a new Federal law was enacted [Public Law 99-272, Title X] requiring that most
employers sponsoring group health plans offer employees and their families the opportunity for a temporary
extension of health coverage (called "continuation coverage") at group rates in certain instances where
coverage under the plan would othenwise end. This notice is intended to inform you, in a summary fashion,
of your rights and obligations under the continuation coverage provisions of the new law. [Both you and
your spouse should take the time to read this notice carefully.]
If you are an

employee of [employer's name] covered by [Group Health Plan Name] you have a right
if you lose your group health coverage because of a reduction in your
hours of employment or the termination of your employment (for reasons other than gross misconduct on
your part).

to choose this continuation coverage

If you are the spouse of an employee covered by [Group Health Plan Name], you have the right to
choose continuation coverage for yourself if you lose group health coverage under [Group Health Plan

Name] for

any

of the following four

reasons:

(1)

The death of your spouse;

(2)

A termination of your spouse's employment (for reasons other than gross misconduct) or
reduction in your spouse's hours of employment;

(3)

Divorce

(4)

Your spouse becomes eligible for Medicare.

or

legal separation from

In the case of a dependent child
has the right to continuation coverage
for any of the following five reasons:

your spouse; or

of an employee covered by [Name of Group Health Plan], he or she
if group health coverage under [Name of Group Health Plan] is lost

(1)

The death of

(2)
(3)

The termination of a parent's employment (for reasons other than gross misconduct) or
reduction in a parent's hours of employment with [Name of Employer];
Parents' divorce or legal separation;

(4)

A parent becomes eligible for Medicare;

(5)

The dependent

a

parent;

ceases to

be

a

or

"dependent child" under [Name of Group Health Plan].

Under the new law, the employee or a family member has the responsibility to inform [Name of Plan
Administrator] of a divorce, legal separation, or a child losing dependent status under [Name of Group
Health Plan]. [Name of Employer] has the responsibility to notify [Name of Plan Administrator] of the
employee's death, termination of employment or reduction in hours, or Medicare eligibility.

When [Name of Plan Administrator] is notified that one of these events has happened, [Name of Plan
Administrator] will in turn notify you that you have the right to choose continuation coverage. Under the new
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law, you have at least 60
described above to inform
if you

days from the date you would lose coverage because of one of the events
[Name of Plan Administrator] that you want continuation coverage.

do not choose continuation

coverage, your group

heaith insurance coverage will end.

if you choose continuation coverage, [Name of Employer] is required to give you coverage which,
of the time coverage is being provided, is identical to the coverage provided under the plan to similarly
situated empioyees or family members. The new law requires that you be afforded the opportunity to
maintain continuation coverage for 3 years uniess you iost group health coverage because of a termination
of empioyment or reduction in hours. In that case, the required continuation coverage period is 18 months.

as

However, the

following five

new

law also provides that your continuation coverage may be cut short for any of the

reasons:

(1)

[Name of Employer]

(2)

The premium for your continuation

(3)

You become

(4)

You become eligible for Medicare;

(5)

You

an

no

longer provides group health coverage to any of its employees;
coverage

is not paid;

employee covered under another

were divorced from a covered employee
under your new spouse's group health plan.

group

health plan;

and subsequently remarry and are covered

You do not have to show that you are insurable to choose continuation coverage. However, under
the new law, you may have to pay ail or part of the premium for your continuation coverage. [The new law
also says that, at the end of the 18 month or 3 year continuation coverage period, you must be allowed to
enroll in an individual conversion heaith plan provided under [Name of Group Heaith Plan].]
This new law applies to [Name of Group Heaith Plan] beginning on [applicable date under Section
10002(d) of COBRA]. If you have any questions about the new law, please contact [Plan Administrator name
and business address]. Also, if you have changed marital status, or you or your spouse have changed
addresses, please notify [Plan Administrator] at the above address.

Insurance and Employee Benefits
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ATTACHMENT 0

Sample COBRA Notice for Employees
Pacific Gas and Electric

Company

245 Market Street
San Francisco, CA 94106
415/9727000

RE:

m

NOTICE OF RIGHTS TO CONTINUATION OF HEALTH CARE COVERAGE FOR PACIFIC
GAS AND ELECTRIC COMPANY EMPLOYEES/RETIREES AND ELIGIBLE

FAMI1.Y MEHgER?;
Our records indicate that you may be eligible to continue your
benefits under the company's group health plans.

UPON OCCURRENCE OF
THE FOLLOWING

GROUP COVERAGE MAY

QUALIFYING EVENT;

BE CONTINUED;

•

Termination of employment

Up to 18 months*, by the
employee or eligible covered
dependents.

for any reason

(including
voluntary resignation or
retirement) other than gross
misconduct;

or

health

reduction in

hours which causes loss of
health coverage
•

Death of the

employee/retiree

Up to 36 months, by the surviving
eligible covered dependents.

Divorce or legal separation
from the employee/retiree

Up to 36 months, by the former
spouse (and eligible dependent
children if they will no
longer be covered by the

employee/retiree).
Dependent child's loss of

Up to 36 months, by the formerly
eligible covered dependent child.

eligibility under the terms of
the plan

Locate the appropriate section on the attached "Chart of COBRA Events"
for a more detailed explanation of which coverages may be continued, who
may elect COBRA continuation and for how long.

*

If you are entitled to Medicare on your termination date,
your eligible dependents are entitled to COBRA coverage for

the greater

of:

•

18 months from the date of the

•

36 months from the date the
to Medicare.

qualifying event,

or

employee became entitled
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At this time, you may nfli elect to cover a
dependent (unless newly
acquired) who was not covered under the plans prior to your group coverage

termination date.
However, during any open enrollment period offered
the company, you and any of your enrolled
dependents who meet the
definition of a "qualified beneficiary" may add

by

previously non-covered
dependents under the same terms and conditions applicable to active
employees, and may switch your coverage to one of the other
company-sponsored plans.
If you choose continuation coverage, the
company will provide you with the
coverage you had prior to the qualifying event, although it may be
modified if coverage changes for similarly situated
employees or retirees.
same

WHO IS ELIGIBLE FOR COBRA COVERAGE?

Any individual who meets the definition of a "qualified beneficiary" is
eligible for COBRA coverage. "Qualified beneficiaries" are you and your
eligible dependents who were enrolled in the company's health care plans
on the day prior to
your qualifying event.
You and your enrolled
dependents may elect to continue your health care coverage under COBRA as
described in the attached Chart of COBRA Events.
For purposes of this
notice, you eligible dependents may include your:
•

legally married

•

unmarried child to age 19, whether or not such child comes within
the meaning of a dependent under the Internal Revenue Code

spouse;

rules;

•

unmarried stepchild, foster child, legally
for whom you have been granted legal
age

•

19,

as

long

adopted child or child
guardianship are eligible up to

as

the child continues to have such status.

unmarried child, stepchild, foster child,
legally adopted child and
child for whom you have been granted
legal guardianship are eligible
for coverage up to the child's 24th
birthday, if eligible to be
declared as a dependent on your Federal Tax Return
(Form 1040)
whether or not you actually declare the child on
your return.

Qualified beneficiary status will be forfeited if
COBRA coverage when first eligible.

an

individual declines

HOW DO YOU ELECT COBRA COVERAGE?
You and your

eligible dependents have a separate right to elect COBRA
an eligible employee, retiree or dependent does not elect
to provide continuation for any
eligible family member, that family
member may independently elect to receive continuation.
A parent or
coverage.

If

guardian may elect

on

behalf of

a

minor child.

If you want COBRA coverage, you must
complete and return the enclosed
Election Statement, Billing Rate Calculation Form and COBRA Enrollment
Form to PGiE's COBRA Administrator at:
COBRA
P.O. BOX 8500

UKIAH, CA 95482-8500

Insurance and
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These forms must be filed within 60 days after the later of (1) the date
noted in box 10 of the Election Statement Form, or (2) the last
day of
the month of the qualifying event.
COBRA rights are forfeited if the
COBRA Administrator is not notified of your election before the end of
this 60-day period.
WHAT IS THE COST OF COBRA COVERAGE?

If you or your eligible dependents elect COBRA
coverage, you must pay
102 percent of the plan premium with one exception for each
plan you
select for each month of COBRA coverage after your

qualifying event. The
exception is that the cost will be 150 percent of the full premium for
each of the 11 months of extended coverage for individuals who
qualify
for the disabilitv extension outlined on page 4 of this letter.
A check to pay

for coverage during the period from the date your
company-provided coverage would have ended until the end of the current
premium period must be received within 45 days following election and
should be made payable to PACIFIC GAS AND ELECTRIC COMPANY.
(Refer to
the enclosed Billing Rate Calculation form and Monthly Premium Rate Sheet
to determine your monthly premium.)
If the premium changes for similarly
situated employees or retirees or if you change coverage, your
premium
will change.
After your initial payment, you will be billed by the COBRA Administrator
on a monthly basis.
Premiums are due the first of each month, and must
be paid by the first of the following month.
If premiums are not paid
within the grace period, coverage will cease.

Claims cannot be accepted if they were incurred
which payment has not been received.

during

any

period for

WHAT HAPPENS IF YOU ELECT COBRA COVERAGE. AND ANOTHER EVENT OCCURS THAT
WOULD CAUSE YOUR ENROLLED DEPENDENTS TO LOSE COVERAGE?

If one of the following qualifying events occurs while
you are on an
18-month continuation period, your eligible dependents who meet the
definition of a qualified beneficiary may elect to continue coverage
up to 36 months from your Initial qualifying event:
e

you

die while being covered as

e

you

and your spouse become legally separated or divorced;

e

your

dependent child
plans; or

under the
i

no

a

plan participant;

longer qualifies

as an

or
or

eligible dependent

become covered by Medicare while being covered as
participant.

you

for

a

plan

You or your dependents must notify the
company within 60 days of a
divorce, legal separation or a child ceasing to be eligible under the
plan(s). COBRA rights are forfeited if the company is not notified
within this 60-day period.
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IF YOU ELECT COBRA COVERAGE. WHEN WILL THIS COVERAGE TERMINATE?

The 18

or

36-inonth COBRA coverage

if you do not pay your

t

will end

sooner:

required premium within 31 days of the due

date;
•

If you or your dependent become covered by any other group health
plan which does not contain any pre-existing condition limitation
that applies to you or your dependent;

•

If you or your dependent becomes entitled to Medicare (Medicare
entitlement terminates coverage only for the Individual covered by
Medicare); or

t

If all company-provided health care

plans terminate.

COBRA will not affect the continued group

medical plan coverage we
currently offer to employees, retirees, dependents and surviving
spouses.
EXTENSION OF COVERAGE FOR DISABLED INDIVIDUALS:

If you or one of your eligible dependents Is determined by Social Security
to be disabled at the time of your termination or reduction In hours,

dependent may extend the 18-month COBRA coverage period for
29 months from the date of your termination or reduction In hours.

you or your

up to
To

qualify for this extension, you must notify the company before the end

of your Initial 18-month COBRA coverage period, and within 60 days of the
date Social Security makes a determination that you or your dependent was
disabled at the time you terminated employment or reduced your hours.
If
Social Security makes a determination of disability prior to the date of

termination or reduction In hours, then you must notify the company
within 60 days of the date of your termination or reduction In hours.
You must also notify the company within 30 days of the date Social

your

Security determines that you or your dependent Is no longer disabled.
The cost for coverage during the 19th through 29th month extension period
will be 150 percent of the full premium for each month.
COBRA coverage
•

the first

will end

on

the earliest of:

day of the month after Social Security determines that
dependent Is no longer disabled; or

you or your
•

the date

specified In the termination section above.

ARE YOU ELIGIBLE FOR MEDICAL PLAN CONVERSION?

Instead of electing continuation coverage under COBRA, you may apply to
convert your group medical coverage to an Individual policy, without
medical examination or other evidence of Insurability.
If you do not

V
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want to continue medical coverage under our group medical
plan,
to convert to an individual medical plan, you must do so within
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but wish
31

calendar days of the date your group medical plan coverage ends.
Although
dental, vision and prescription drug card plan coverage can be continued
under COBRA, these benefits cannot be converted to an individual
plan.
If you do elect continuation coverage under COBRA, you
may convert to an
individual policy within 31 days from the date your maximum 18- or
36-month coverage under COBRA continuation
coverage period ends.

Continuation coverage will be provided as required by law.

changes,

your

rights will change accordingly.

If the law

If you have any questions concerning continuation under
COBRA, continuation
under any other company-sponsored plan or conversion to an individual
medical plan, please contact your local PG&E Human Resources

Department.
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