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Question 3

Flora owns a busy florist shop on a major thoroughfare near a dangerous intersection.  The
intersection has been the site of recent accidents, some involving cars exiting Flora’s
parking lot.  Because of this situation she hired Attendant to direct traffic into and out of the
parking lot and placed a sign at the lot’s entrance, visible from the street, which states:
“Caution, Cars Entering Street.”  Flora also instructed Attendant to make sure that the
street was clear before sending a car out, but she provided no other instructions or training.
She was aware that Attendant was sometimes careless in his work.  Attendant, given the
clothes he wears, could not be mistaken for a police off icer.

One morning, distracted by the line of honking cars that wished to exit the lot, Attendant
waved Customer’s car out of the parking lot with only a hurried glance to determine if the
street was clear.  Customer heeded Attendant’s signal to exit the lot, but was distracted by
her crying baby in the back seat and did not check to see if the street was clear.
Businessman, who was driving toward Flora’s shop, was dialing his cellular phone, and did
not see Customer’s car exiting the lot.

Businessman, whose driver’s license had expired, collided with Customer.  Both drivers
were injured and both cars were damaged. 

It is a crime to drive with an expired driver’s license.  It is also a crime to employ a parking
attendant who does not possess a special parking attendant license which costs $50, and
requires three hours of safety training relating to operating a parking lot.  Any employer of
a parking attendant must obtain the license on behalf of the employee and is responsible
for ensuring that the employee attends the three hours of safety training.  Flora did neither.

On what theory or theories might an action or actions for damages be brought, and what
defenses might be anticipated by:

1.  Customer against Businessman?  Discuss.

2.  Customer against Flora?  Discuss.

3.  Businessman against Flora?  Discuss.

4.  Customer and Businessman against Attendant?  Discuss.

ANSWER A TO QUESTION 3



20

I. Customer (C) v. Businessman (B)

Customer will bring an action against Businessman under a negligence theory.  

Negligence requires a Breach of a Duty that Causes Damages.

A. Duty

B had a duty to drive as a reasonable driver with reasonable care to all for[e]seeable
plaintiffs.

B. Breach - Negligence Per Se

B was driving with an expired license in violation of a criminal statue.  Violation of statute
can establish breach only if the statute was established to protect this class of plaintiff from
this class of harm.  Breach cannot be proven here using negligence per se.  Renewing a
license really does nothing with respect to making people safer drivers.

Breach - Established

B was dialing on his cell phone and did not see C.  It is careless to dial on a cell phone and
not watch where you are going.  B breached his duty to drive with reasonable care.

C. Causation

Actual - It is unclear if B could have stopped in time or avoided the accident had he
been paying attention.  It can probably be proven that but-for his carelessness the
accident would not have happened.

Proximate - It is for[e]seeable that failing to pay attention to the road will result in a
collision.

D. Damages

C suffered personal injury and property damage.

E. Defenses

1. Comparative Negligence - Pure

In a majority of jurisdictions, C will only be able to recover damages in (inverse)
proportion to her fault.  If the accident was partly C’s fault (as facts imply) she will be
responsible for her share of her own damages.
2. Comparative Negligence - Partial
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In some jurisdictions, C may recover in (inverse) proportion to fault, but she will be
totally barred from any recovery if her fault is 50% or greater.

3. Contributory Negligence

In a minority of jurisdictions, if C negligence at all contributed to the accident, she
will be totally barred from recovery.  C didn’t check to see if the road was clear.  This could
bar her recovery.  She was not driving with sufficient reasonable care.

4. Contributory Negligence Exception - Last Clear Chance (LCC)

In jurisdictions following contributory negligence with the LCC doctrine B will not be
able to use the defense of contributory negligence if B had the last clear chance to avoid
the accident.

B will have had the last clear chance if he knew or should have known of the
danger, could have prevented it, but did not.

Although C was negligent, B should have seen her coming out, and if that would have
enabled him to avoid the collision, the defense fails.

F. C liable to B for personal injury and property damage, minus apportionment through
comparative negligence.

G. Contribution: by F to B.

II. Customer(C) v. Flora (F)

Customer will bring a claim against Flora for negligence.

Status of Parties

C is a business invitee of F’s since C was on the premises for the business/financial benefit
of F in the standard routine of business.

Negligence

Defined Supra.

Duty

Because C was a business invitee on F’s premises, F owed her the highest duty to inspect
reasonably for dangers, warn, and make safe.  F had a duty to make bad traffic conditions
safer.
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Respondeat Superior

Flora also has the vicarious liability/duty of all her employees engaged in normal business
activities.  As such, she is responsible for the actions of Attendant (A).

Breach - Negligence Per Se

F violated the criminal statute requiring that anyone employing a parking attendant must
ensure the parking attendant is licensed and trained.  This can establish negligence per
se if the purpose of the statute was to protect people like C from accidents like this.  Since
the training involved safety, it certainly applies here.  

Breach established by negligence per se.

Breach - Established Actual

F had a duty to C to warn/find of known dangers and make them safe.  Using a parking
attendant would help this duty.  However, Attendant was careless and F knew he was
sometimes careless.  F is responsible for his actions.  Since A failed to warn/make safe
and even worsened the situation by giving C assurance, F is definitely in breach.

Actual breach (in addition to neg. per se) established (although only 1 needed).

Causation 

1. But for attendant’s failure to be careful, no accident.

2. For[e]seeably carelessness by Attendant causes an accident.

Damages

Supra.

Defenses

Supra (same as B), except contributory/comparative not available in some jurisdictions
for Business invitee, even though C didn’t check.

Additional Defenses

F may claim that (A) was frolic[k]ing outside scope of duties and/or that criminal statute
not made to prevent this harm.

Both will fail.
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F liable for Personal Injury and Property Damage.

G. Contribution: By B to F.

III. BUSINESSMAN AGAINST FLORA

A. Negligence

Supra.

B. Duty

B was a for[e]seeable plaintiff of F’s negligence but was not an invitee because he was not
yet on the premises.  As such, F owed him a duty only to be a reasonable shopkeeper.

C. Breach - Negligence Per Se

Supra.

B is included in people statute aimed to protect.

D. Breach - Actual

It will be hard to prove F owed B a duty, since he wasn’t on premises.  However, A waving
of C was actively negligent and F liable.

E. Causation

But for Flora’s negligence in training (A) and his subsequent actions for which she was
liable, no accident.

For[e]seeably, A’s failure to guide cars properly will cause accident with 3rd party.

F. Damages

B suffered personal injury and property damage.

G. Defenses

Because B was not an invitee of F, the defenses of contributory negligence and
comparative negligence will hold because F owed him no special duty, and B significantly
contributed to his damages by failing to watch the road.

F liable to B for damages through vicarious liability of active negligence of A or through
breach by negligence per se, but damages limited by B’s contribution, depending on
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jurisdiction.

IV. C and B v. A

C and B will bring a COA against A for negligence.

Negligence

Supra.

Duty

To act as an ordinary attendant with reasonable care.

Breach

Attendant was “careless” and waved customer on with “only a hurried glance.”

Causation 

Actual - But for carelessly waving customer, no accident.

Proximate - For[e]seeably, waving customer carelessly results in accident.

Damages

Personal Injury and Property Damage for B and C.

Defenses

Contributory Negligence

Supra.

LCC Doctrine

Supra.

Comparative Negligence Pure

Supra.

Comparative Negligence Partial

Supra.
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Attendant will be partially liable for damages in jurisdictions with pure comparative
negligence, and may be liable in jurisdictions with partial comparative negligence,
depending on how fault is assigned.

Contribution

From C to A for damages to B.

From B to A for damages to C.
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ANSWER B TO QUESTION 3

I. CUSTOMER v. BUSINESSMAN

A. NEGLIGENCE A negligence action will arise when one party has acted with an
unreasonable amount of risk causing harm to another party where a duty is owed to avoid
that risk.  Here, Businessman and Customer have a traffic accident in which both drivers
are injured and Customer is bringing an action for damages against Businessman.

1. DUTY.  Duty is avoiding an unreasonable risk of harm to another person.  Generally,
duty is owed any time the party acts, called malfeasance.  In cases of nonfeasance, that
is, a failure to act, duty is only owed under special circumstances.  Here Businessman was
driving down the street toward the flower shop.  As a driver, Businessman has a duty to
drive reasonably to avoid the risk of harm to others on the street.

2. STANDARD OF CARE

a. GENERAL STANDARD OF CARE.  Generally, the standard of care ascribed to the
duty owed is that of a reasonably prudent person in the same or similar circumstances.
Here, Businessman would be expected to maintain a standard of care to the other drivers,
that is, in line with the actions of any reasonably prudent driver driving toward the flower
shop.  Since Flora has erected a sign visible to drivers asking for extra caution in this area,
the circumstances would demand that any reasonably prudent driver in this area would
take extra care to avoid harm to others.

b. STANDARD OF CARE BASED UPON A CRIMINAL STATUTE.
Sometimes, if there is an applicable criminal statute, the standard of care mandated by that
statute may be used to define the standard of care required under negligence.  Here, there
is a statute that requires a drive[r] to have a valid license.  Businessman’s license has
expired.  He has violated the statute.  However, when the statute merely applies to
licensing and the collection of funds, it will generally not be used to define the standard of
care under negligence.  Here Businessman’s expired license will not be used to define his
standard of care when driving his car.

3. BREACH OF DUTY.

a. GENERAL BREACH OF DUTY.  A breach of duty exists when the avoidance of
harm is less than the probability of harm and the probable severity of that harm (The Hand
theory).  Here, Businessman is driving in an area known as a dangerous intersection.  The
intersection has been the site of recent accidents and there is a sign asking for extra
caution.  It would be very easy for Businessman to heed the sign, put down his cellular
phone, and take a little extra time and care in respect for the intersection.  Weighing the
ease with which Businessman could pay more attention against the probability of an
accident (it is a dangerous intersection) and the possible severity of harm (auto accidents
are always costly in both personal and property damage), shows that Businessman has
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breached his duty.

b. BREACH OF DUTY BASED ON A STATUTE--NEGLIGENCE PER SE.  If there is
an applicable criminal statute which may be used to define the standard of care, and that
statute defines both the type of harm that has been caused and the harm has been caused
to the class of people the statute was designed to protect, then the statute may be used
to define the breach of duty.  Here, Businessman has an expired license.  The statute will
not be applicable for negligence per se.  See above.

4. CAUSE IN FACT.  The harm that the plaintiff suffers must result directly from the
action of the defendant, or the defendant’s action must have been a substantial factor in
causing that harm.  Here, Business[sic] collided with Customer.  He has actually caused
her harm.

5. PROXIMATE CAUSE.  The harm caused must also occur without any foreseeable
superceding or intervening events which have broken the chain of events from the
defendant’s actions to the plaintiff’s harm.  Here Businessman runs into Customer.  There
are no superceding or intervening events.  Businessman’s act is the proximate as well as
actual cause of Customer’s harm.

6. DAMAGES.  To recover in negligence, there must be actual damages.  Here, both
Customer and Businessman were injured.  There were actual damages.

7. DEFENSES.  Defenses available to the defendant include assumption of risk,
comparative negligence, and contributory negligence (minority of jurisdictions).

a. ASSUMPTION OF RISK.  If the plaintiff knows of the risk and has voluntarily
decided to continue with his own actions taking that knowledge into consideration, he is
said to have assumed the risk of his own activity.  Here, Customer has chosen to drive her
car; however, there is no indic[a]tion that she has assumed any special risk for that
ordinary task.  She certainly has not assumed the risk of being hit by Businessman at this
particular time.  Customer has not assumed the risk.

b. COMPARATIVE NEGLIGENCE.  If the plaintiff is also acting negligently is[sic] his
actions, he may be liable for part of his own damages.  Total liability to the defendant will
NOT be relieved.  However, plaintiff may be responsible for a proportionate amount of his
own damages with respect to his own level of liability.  Here, Customer was distracted by
her baby in the back seat.  Her distraction indicates that she may have been neglecting to
pay proper attention to her own driving and under the circumstances may also be
considered negligent.

c. CONTRIBUTORY NEGLIGENCE.  In some jurisdictions, negligence of the plaintiff
will relieve the defendant of all liability.  If this is a Contributory negligence jurisdiction,
defendant will escape liability based on Customer’s own liability.
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II. CUSTOMER v. FLORA

A. NEGLIGENCE

1. DUTY.  See above.

2. STANDARD OF CARE.  See above.  Here, Flora is a shop owner and knows that
the traffic leaving her property is at greater risk for injury than normal.  She has taken
certain steps to alleviate the situation, such as posting a sign and hiring an attendant.

a. STATUTORY STANDARD OF CARE.  See above.  Here, the applicable statute
requires an employer to have a special license and for the attendant to get special training.
Flora has neglected to do either.  She has not met the requisite standard of care as defined
by the statute.

b. RESPONDEAT SUPERIOR.  As an employer, Flora is responsible for the actions
of her employees in conjunction with the job they perform.  Flora is aware that Attendant
is sometime careless in his work, which is also less than the standard of care that an
ordinarily prudent employer would take in same or similar circumstances.

3. BREACH OF DUTY.

a. NEGLIGENCE PER SE.  See above.  Here, the class of people protected by the
statute would be the drivers the trained attendant would be expected to help or protect.
The type of harm addressed by the statute would be the harm resulting from auto
accidents.  Thus, here the statute is applicable to both the class of people harmed and the
type of harm addressed.  The statute could be used to establish a breach of duty by Flora
since Flora has violated the statute.

4. CAUSE IN FACT.  See above.  The fact that Flora did not hire a properly trained
attendant was a substantial factor in the harm caused to Customer.  Attendant was not
doing his job properly and waved Customer’s car into oncoming traffic.  Flora as the
employer is responsible for attendant.  Customer’s harm is a cause in fact of Flora’s
actions of hiring an untrained attendant.

5. PROXIMATE CAUSE.  See above.  There were no intervening/superceding events
and all were foreseeable.  

6. DAMAGES.  See above.

7. DEFENSES.  See above.  Flora will argue that Customer was also negligent.
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III. BUSINESSMAN v. FLORA

A. NEGLIGENCE

1. DUTY.  See above.

2. STANDARD OF CARE.  See above.

3. BREACH OF DUTY.  See above.

4. CAUSE IN FACT.  Since the Attendant sent Customer out into the traffic in front of
Businessman, and this caused Businessman to run into Customer, Flora’s liability would
be the same as her liability for Customer.  

5. PROXIMATE CAUSE.  See above.

6. DAMAGES.  See above.

7. DEFENSES.  Flora will argue that Businessman was also negligent.

IV. CUSTOMER & BUSINESSMAN v. ATTENDANT

A. NEGLIGENCE

1. DUTY.  See above.  Attendant has a duty to perform his job to avoid an
unreasonable risk of harm to Businessman and Customer.

2. STANDARD OF CARE.  Attendant’s standard of care will be that of a trained
attendant as defined by the statute, though it is not Attendant’s responsibility to obtain that
training.  He will be expected to perform as a reasonably prudent parking attendant under
same or similar circumstances.

3. BREACH OF DUTY.  See above.  Attendant was distracted by the honking horns
and subsequently did not pay adequate attention to sending Customer’s car into traff ic.
The utility of paying attention is small compared to the possible harm from wrecks.  Here,
Attendant himself had breached his duty of care to be a reasonably prudent attendant.  

4. CAUSE IN FACT.  See above.  Had attendant not sent Customer into traffic, she
would not have been hit by Businessman.

5. PROXIMATE CAUSE.  See above.

6. DAMAGES.  See above.

7. DEFENSES.  Attendant will argue that both Customer and Business[sic] were
negligent in their actions.


