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Question 2

Buyer manufactures mattresses, which feature an outer layer composed of a cotton
material called “batting.”  Unexpectedly, Buyer’s supply of batting ran out, which brought
the entire production line to a halt at a time when Buyer was trying to fill a large, special
order from Sleepco, one of his customers.  Buyer’s regular supplier of batting refused to
deliver any more batting because Buyer was behind on his payments to the supplier.

On May 1, Buyer telephoned Cotton Co. and told Cotton Co. that he urgently needed a
large bale of batting and that he was willing to pay “top dollar” if Cotton Co. would deliver
the bale of batting by the end of the day.

On May 1, Cotton Co. delivered the bale of batting and told Buyer it would send him Cotton
Co.’s invoice for $5,000 later in the week.  Buyer was upset because the price was about
30% higher than that charged by his regular supplier but, because of his urgent need,
Buyer opened the bale and began using the batting to make mattresses.  

On May 2, at a time when Buyer had used about 5% of the batting, Sleepco called and
cancelled the order.  This cancellation was such a major blow to Buyer’s financial condition
that he announced that he would immediately close his manufacturing plant.

On May 5, Cotton Co. learned that, in fact, Buyer had been insolvent for the past 60 days.
On May 6, Cotton Co. demanded that Buyer either pay the invoice or return the unused
part of the bale of batting immediately.  Buyer refused, asserting that he and Cotton Co.
had never entered into an enforceable contract, and informed Cotton Co. that he had sold
the remaining batting to another mattress manufacturer.

1. Can Cotton Co. prevail in an action for breach of contract against Buyer?

2. Does Cotton Co. have the right to reclaim the unused batting?  Explain fully.
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ANSWER A TO QUESTION 2

1. COTTON CO. V. BUYER

1. U.C.C. V. COMMON LAW

The U.C.C. will govern contracts for the sale of goods.  Goods are items which are
identifiable and movable at the time of sale.

This contract is for the sale of a bale of cotton batting.  Cotton batting is movable and
identifiable at the time of sale; therefore, it is a good[.]

This contract will be governed by the U.C.C.

Merchants

One who regularly deals with the goods which are the subject matter of the transaction or
otherwise holds himself out as having knowledge or skill peculiar to the goods which are
the subject matter of the transaction[.]

Cotton Co. sells cotton batting as a business; therefore, they regularly deal with the goods
involved.  Further, since they manufacture the batting, they will have special knowledge and
skill regarding the batting.  Therefore, Cotton Co. is a merchant[.]

Buyer makes mattresses which use the batting, and must order great quantities of batting.
Therefore, Buyer regularly deals with the subject matter involved.  Further, since Buyer
uses batting in his manufacturing, he likely has special knowledge and skill of the batting.
Thus, Buyer is also a merchant[.]

Therefore, both parties are merchants under the U.C.C. and will be held to a higher
standard of good faith and fair dealing[.]

1. FORMATION

A valid contract consists of an offer and an acceptance, collectively known as mutual
assent, plus consideration, minus applicable defenses[.]

OFFER

An outward manifestation of present contractual intent which is definite in terms and is
communicated in such a way as to create in the offeree the reasonable expectation that the
offeror is willing to enter into a contract[.]

Buyer called Cotton Co. and made Cotton Co. an offer with the following definite terms:
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Quantity One bale

Time of Performance Before the end of the day
Identity of Parties Cotton Co. and Buyer
Price “Top dollar”
Subject Matter One bale of cotton bating

Buyer will argue that this is not sufficiently definite to constitute an offer, since no price term
is included.  However, Cotton Co. will argue that, under the U.C.C., only a quantity term is
needed to make the offer definite, so long as the parties unequivocally manifest intent to
contract.  Here, Buyer stated the quantity of one bale; therefore, the terms are sufficiently
definite.

Cotton Co. will argue that Buyer made a sufficient manifestation of intent under the
objective theory of contracts because a reasonable person in Cotton Co.’s shoes would
believe that, by asking for delivery of a specific quantity of goods, and promising to pay, the
party promising to pay intends to enter into a contract[.]

Further, Cotton Co. will show that Buyer created the power of acceptance in Cotton Co. by
providing that Cotton Co. could bind Buyer to a contract simply by delivering the cotton bale
before the end of the day.

Cotton Co. will argue that the offer gives them the power to set the price term since Buyer
did not state a price, but said he would pay “top dollar” for the bale.  If the court finds that
Cotton Co. has the power to set the price term, Cotton Co. must set the term in good faith,
or Buyer may set the term in good faith himself.  If the court finds that the statement of “top
dollar” was an ambiguous term that did not give Cotton Co. the power to set the price, the
courts will set the price at the time of delivery[.]

This is likely an offer[.]

Unilateral vs. Bilateral Contract

A unilateral contract requires acceptance by performance, a bilateral contract requires
acceptance by a return promise[.]

Here, Buyer stated that he would pay “if Cotton Co. would deliver the bale of batting by the
end of the day.”  Cotton Co. will argue that Buyer is bargaining for performance, not a
promise, since Buyer only wants to be bound to the contract if the bale is delivered by the
end of the day.

Buyer may counter that they wanted assurance from Cotton Co. that delivery would be
made, and the term “by the end of the day” was condition, not the means of acceptance.

Where the court finds that the contract may be either unilateral or bilateral, acceptance may
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be made by any means reasonable under the circumstances[.]

Therefore, Cotton Co. may accept the offer by any reasonable means[.]

Acceptance

An outward manifestation of unequivocal assent to the terms of the offer[.]

Cotton Co. delivered the batting before the day was over.  This is an outward manifestation
because Cotton Co. physically delivered the bale.  Further, it showed unequivocal assent
because Cotton Co. impliedly agreed to all the terms of the contract.

Buyer will argue that Cotton Co. did not properly accept because they set a price term
which was 30% above what Buyer usually pays.  However, as discussed supra, Cotton Co.
may have had the power to set the price term.  If Cotton Co. had that power, Buyer must
show that the price was not set in good faith.

However, even if Buyer can show the price was not set in good faith, Cotton Co. will likely
successfully show that Buyer accepted the price term by accepting the goods and using
part of them.  Cotton Co. will show that this is implied assent to the term under the objective
theory of contracts because a reasonable person would believe that using goods knowing
the terms of sale demonstrates one’s willingness to be bound[.]

Here, the facts do not state if Cotton Co’s price was unreasonably disproportionate to the
fair market value of the batting.  However, if it was found to be unreasonable, Buyer may
then set the price in good faith.  However, Cotton Co.’s failure to set the price does not
affect the validity of the acceptance.

Cotton Co. will show that, because the offer did not specify whether acceptance could be
made by promise or performance, delivery in the time stated was a reasonable means of
accepting[.]

This is a valid acceptance[.]

Consideration

A bargained-for exchange of legal benefit and detriment[.]

Each party incurred a legal detriment because Cotton Co. was giving up goods in exchange
for Buyer giving up money.

Further, each party received a legal benefit because Cotton Co. received money and Buyer
received goods.

The exchange of money for goods was what induced each party to contract, because each
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party viewed what they gave up as the price for what they received.  Therefore, the
exchange was bargained for[.]

Buyer may argue that Cotton Co.’s ability to set the price rendered the contract illusory.
However, because Cotton Co. is obligated to set the price in good faith, Cotton Co. is under
a legal obligation; therefore, it is not illusory.

There is sufficient consideration[.]

Defenses to Formation

Statute of Frauds - Sale of Goods at $500 or more

Contracts for the sale of goods at $500 or more must be in writing in order to be
enforceable[.]

This contract is for the sale of batting, which is a good.  Further, the price is $5,000, which
is over $500.  Therefore, the contract must be in writing in order to be enforceable.

The facts state that the contract was made orally over the phone, with the only writing being
an invoice sent by Cotton Co.  Therefore, the contract was not in writing[.]

This will be a valid defense absent an applicable way to remove the contract from the
statute[.]

Part Performance

Part performance of a sale of goods contract will render the contract enforceable as to the
portion which has been performed[.]

Here, Cotton Co. sent all the batting to Buyer; therefore, the contract has been partly
performed because the goods have been delivered.

Thus, the contract will be enforceable under the Statute of Frauds for all goods now
delivered[.]

This is not an applicable defense[.]

Unconscionability

Buyer will argue that the contract is unconscionable because the contract price is 30%
above what Buyer usually pays.  However, the facts do not state how disproportionate the
contract price is to the fair market value of the goods.

Many courts do not allow a contract to be voided because of disproportionate terms;
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however, in a minority of courts Buyer may prevail if he can show that the price is grossly
disproportionate to the value of the goods.

This is likely not an adequate defense[.]

Indefiniteness

Buyer may argue that the contract was not sufficiently definite because the price term was
not set.  However, as noted supra, quantity is the only term required under the U.C.C., and
that term is definite[.]

This is not an adequate defense[.]

Ambiguity

Buyer may argue that the contract is too ambiguous to be enforced.  However, the required
terms under the U.C.C. are not ambiguous, and the price term can be objectively set either
by Cotton Co., or by the court[.]

This is not an applicable defense[.]

CONDITIONS

An act or event not certain to occur, the occurrence of which either discharges an absolute
duty to perform or causes an absolute duty to perform to arise[.]

Express Condition Precedent

A condition stated in the contract which must occur before one party’s duty to perform
arises[.]

If the court finds that the statement requiring “delivery by the end of the day” was a term
of the contract, Buyer will show that this is an express condition precedent to Buyer’s duty
to pay, since Buyer specifically stated that he would not pay if it was not delivered on time[.]

This may be a condition[.]

Fulfillment of Condition

An express condition must be perfectly fulfilled[.]

Cotton Co. delivered the batting on time; therefore, the condition has been fulfilled and
Buyer’s duty to perform has arisen[.]

DUTY
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Buyer has a duty to pay the full contract price for the batting[.]

DISCHARGE OF DUTIES

Impossibility

A contract which becomes objectively impossible through unforeseen circumstances will
discharge the duties under the contract so long as the risk of the impossibility occurring was
not assumed by the party seeking discharge[.]

Buyer will argue that it is impossible for him to perform because he does not have any
money and the buyer of his mattresses canceled their orders.

However, other parties could pay the contract price; therefore, it is not objectively
impossible to perform.  Further, Buyer likely assumed the risk of the impossibility occurring,
since loss of money is a known risk which manufacturers assume[.]

This is not an applicable discharge[.]

Impracticability

A contract where an unforeseen event makes the terms so disproportionate as to be
commercially impracticable will be discharged where the risk of the circumstance creating
the impracticability was not assumed by the party seeking discharge[.]

Buyer will argue that the contract is impracticable because the price term is so high.
However, no event caused the term to become disproportionate; Buyer accepted the term
at the beginning of the contract[.]

Further, the facts do not demonstrate that the term is grossly unfair so as to be nearly
unconscionable[.]

This is not an applicable discharge[.]

Frustration of Purpose - Henry v. Krell [sic]

A party’s duty under the contract may be discharged where the essential purpose of the
contract is destroyed by an unforeseeable event, the risk of which was not assumed by the
party seeking discharge[.] 

Buyer will argue that, when Sleepco canceled their order, the essential purpose of the
contract was frustrated, since Buyer no longer needed the batting to fulfill the large order.

However, Cotton Co. will show that the purpose of the contract was the sale of the batting,
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and nothing in the facts indicate that Cotton Co. had reason to know of Buyer’s purpose for
the batting.

Further, Buyer likely assumed the risk of the frustration occurring, since cancellation of
orders is a known risk which manufacturers assume[.]

This is not an applicable discharge[.]

BREACH

An unjustified failure to perform one’s duties under the contract[.]

Cotton Co. will argue that Buyer is in major breach because Buyer refuses to pay for the
goods.  Payment for the goods is the essential purpose of the contract.

Buyer is in major breach[.]

REMEDIES

Expectation Damages

Cotton Co. may recover the contract price since Buyer fully accepted the goods and will not
return them for resale.

Therefore, Cotton Co. will prevail in an action against Buyer for breach of contract[.]

2.  DOES COTTON CO. HAVE A RIGHT TO RECLAIM THE UNUSED BATTING?

Bona Fide Purchaser

Buyer sold the batting to another manufacturer.  The manufacturer who bought the batting
did not know of the breach by Buyer regarding the contract; therefore, the repurchaser
bought the batting in good faith.

Because the batting was purchased in good faith without knowledge of the breach, the
repurchaser is a bona fide purchaser of the batting.

The law generally holds that recouping goods from a bona fide purchaser would result in
unjust hardship to the purchaser; therefore, Cotton Co. may not receive the batting back,
since the repurchaser purchased in good faith[.]
Cotton Co. may not recover the batting, though they may sue for the contract price as
discussed supra[.]
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ANSWER B TO QUESTION 2

2)

I. Can Cotton prevail in action for breach of contract against Buyer?

1.  What law applies?  The common law is the general rule governing contracts
except where superseded by the Uniform Commercial Code (UCC)[,] which governs
contracts for the sale of goods.  Here, the contract subject matter is a bale of cotton batting,
which is a moveable good.  Therefore the UCC governs.

2.  Are the parties merchants?  A merchant is one who, by his trade or occupation
is an expert, or who holds himself out as an expert, in the goods of the kind.  Here, Buyer
manufacturers mattresses, which require a layer of cotton batting.  Since in order to be in
the mattress business, Buyer must regularly deal in cotton batting, Buyer would be
considered an expert in cotton batting and therefore is probably a merchant.  Cotton is a
merchant because they deal in cotton batting as their trade.  The rights of the parties will
be affected by specific UCC rules applicable when both parties are merchants.

3.  Was a contract formed?  A contract is formed through a bargaining process of
offer, acceptance and exchange of consideration where both parties agree to a mutually
agreed set of terms.

a.  Was there an offer?  An offer is a manifestation of a present intent that
would reasonably be interpreted as intent to enter into a contract.  On M[a]y 1 Buyer called
Cotton to say Buyer urgently needed a bale of cotton and would pay “top dollar” if it was
delivered that day.  Cotton was the identified offeree, the subject matter was a bale of
cotton, and the quantity was “one”.  Buyer offered to pay “top dollar.[”]  The offer was a
unilateral offer in that Cotton could only accept if they delivered that bale by the end of that
day.

i.  Was a term ambiguous?  “Top dollar” is not a clear
unambiguous price term, but under UCC, the court could find a price for the
cotton from the market price prevailing at time and place of delivery.
Therefore the offer does not fail for the term.

b.  Was there an acceptance?  Acceptance requires that the offeree manifest
their present intent to enter into a contract.  Under the common law, acceptance had to
“mirror image” the offer.  However, under UCC acceptance can be made in any manner
reasonable.  Here, Cotton accepted by delivering the bale of cotton by the end of the day.
Therefore they complied with the terms of Buyer’s offer and accepted by performing as
requested.

4.  Was there consideration?  Consideration is a legal detriment that the party
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provides to bind the promise of the other party, and must [be] the object of the other[‘]s
pro[m]ise and be given in exch[a]nge for the other[‘]s promise.  Consideration is leg[a]l
detriment if it is an act or right that the party was not otherwise obligated to do or refrain
from doing.  Here, Cotton delivered the bale based upon Buyer’s promise to pay “top
dollar”.  Since the value of “top dollar” can be supplied by the court, the value comprises
legal detriment and there is sufficient consideration to bind the agreement.

5.  Since the parties clearly intended to enter into a contract each with the other,
they assented to mutual terms sufficient that a reasonable person would find a contract
existed.  Therefore, upon delivery of the bale, a contract was formed.

6.  Defenses to formation.

a.  The Statute of Frauds (SOF) requires that certain contracts be evidenced
by a writing suffici[e]nt to enforce the contract.  Under UCC, a contract for goods for $500
or more requires a writing.  Here, the parties made an oral promise and accepted
performance.  There is not writing apparent from the facts.  However, there are substitutes
for the written contract[.]

1.  A merchant[‘]s confirming memo would be a sufficient
writing, where the parties are both merchants and the memo is signed by one
party, delivered to the other, and the other does not object within ten days.
Here, Cotton states th[a]t they were going to send Buyer an invoice; however
it is not stated tha[t] they did.  If they in fact sent the invoice it would be
sufficient if Buyer does not object.  

2.  Performance is an exception to the requirement for a writing.
Here, Cotton delivered the bale of cotton and performed under the contract.
Therefore a writing is not required and the contract is outside SOF and
therefore enforceable.

b.  Unilateral Mistake is a defense to formation where one party relied on a
mistaken material fact and the other party knew or should have known that the first party
was mistaken.  Here, Cotton bargained for the return payment of Buyer under the belief
that Buyer was able to pay.  Subsequently, Cotton discovered that Buyer was insolvent for
54 days prior to their offer.  Since Buyer expressly offered to “pay top dollar”, they knew
that Cotton would rely upon their payment in entering into the contract.  Buyer also knew
that they were insolvent.  Since they knew this fact and knew that Cotton would rely, the
contract is voidable by Cotton for unilateral mistake.

7.  Performance
a.  Cotton delivered the bale and Buyer accepted it and began using the

cotton.  Therefore Cotton’s portion of the contract was complete.  Completion of Cotton[’]s
performance matures Buyer[’]s duty to perform; which is in this case the duty to pay “top
dollar”.
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b.  Repudiation.  Buyer announced it was closing its manufacturing plant.  Of
itself, this is not a repudiation of its contract with Cotton.  However, Cotton learned that
Buyer was insolvent for the past 60 days.  Coupled with the closure of the plant, this was
information from a reliable source that raised doubts as to Buyer[‘]s ability to perform.

1.  Reasonable assurance: Cotton then demanded that Buyer either
pay or return the goods.  This demand was effectively a demand for reasonable assurance
that Buyer would perform.  When Buyer refused, it was an anticipatory breach.  Cotton[‘]s
rights under the contract accelerated, and they were able to accelerate their rights.  Here,
their rights are to receive “top dollar” for the bale of cotton.

8.  Defenses:

a.  Frustration of Purpose: Buy[e]r will assert that commercial frustration [sic].
Here, Buyer urgently needed the bale in order to fill a contract with Sleep [sic].  Once Sleep
[sic] canceled their contract, the purpose for buying the bale was frustrated.  Here,
however, Buyer did not inform Cotton of the purpose for the urgency.  Therefore Cotton did
not know of the purpose of the contract and frustration of purpose is inapplicable.

II.  Does Cotton Co. have the right to reclaim the batting?

1.  Voidable contract: Here there was a mistake of fact that made the contract
voidable by Cotton.  Ordinarily, Cotton would have a right to reclamation.  However, here
the bale was sold to a good faith purchaser, which cuts off the rights for reclamation.
Therefore Cotton would have no right to reclaim the bale.


