
28

Question 4

Sam decided he was ready to sell his classic sports car.  On May 1 and in the following
order, he telephoned Bob, Carla, Dan, and Edna, each of whom had earlier expressed
interest in buying the car.  He was unable to make actual contact with any of them, so he
left the following message on each one’s telephone answering machine:  “I’m ready to sell
my car, which I know you’ve expressed interest in.  The price is $10,000.  My offer is good
until the end of today, May 1. If you’re still interested, call me back by the end of today so
I’ll know for sure.”

Bob, Carla, and Dan each called back at a time when Sam was out running errands.  They
each left a message on Sam’s telephone answering machine.

Bob’s message said, “The price is pretty high, so I’ll have to think about it.”

Carla’s message said, “I think the price is too high, but I’d be willing to pay you $9,000.”

Dan’s message said, “OK, I’ll pay your price but only if you’ll let me take the car to my
mechanic so he can check it out first.”

Edna, rather than call Sam back, mailed Sam a letter on May 1 stating, “I got your
message, and I accept your offer and will pay $10,000.”

On May 2, Sam died.  Mark was appointed as executor for Sam’s estate, and as such had
all powers to deal with the estate property.  Bob, Carla, Dan, and Edna each said to Mark,
“I accepted Sam’s offer on May 1, and, in any event, I will buy the car as is and for Sam’s
asking price.”  Mark tells them each that their so-called acceptances were not valid and that
their power of acceptance has already terminated.

Is Mark correct?  Explain fully.
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ANSWER A TO QUESTION 4

4)

The rights and remedies of the parties depend on whether or not there is a valid contract.
A contract is a promise or set of promises, the performance of which the law recognizes
as a duty, and [for] the breach of which the law provides a remedy.  A valid contract is
based on an offer, an acceptance, and legal consideration.

Which law governs?

Under contract law, the Uniform Commercial Code (UCC) governs contracts for moveable
goods identifiable to the contract, otherwise the common law prevails.  Here, the contract
is for a classic sports car, which is a moveable good identified to the contract.  Therefore,
this contract is governed by the UCC.

Are the parties merchants?

Under the UCC, merchants are those who deal in goods of that kind, and hold themselves
out by occupation, or knowledge and expertise regarding the good in the contract.  Here,
the parties are not merchants because they are one time, casual buyers and seller of one
good.  Therefore, the parties are not merchants.

Is a writing required?

Under contract law, the Statute of Frauds doctrine requires that certain goods be in writing,
including those for the sale of goods over $500.  Here, the bargain is regarding the sale of
a good for $10,000, which would require a writing.

Was there an offer by Sam on May 1?

An offer is a manifestation of present intent and willingness to enter into a bargain, so
justified that a reasonable person (offeree) would know that his assent is invited and would
conclude it.  Under common law, the essential terms are the parties, subject matter,
quantity, price and the time of performance.  Under the UCC only the price are [sic]
required and UCC “gap fillers” can determine the remaining terms.  An advertisement or
public offer made to more than one person is an invitation to bargain.

Here, Sam showed a present intent and willingness to enter into the bargain because he
called four different people that had showed [sic] previous interest in buying his car to sell
it to them.  A reasonable person would believe that this was a present intent and
willingness to enter into a bargain.  Here, his message was definite and certain because
although the parties were not specifically identified, all other terms were present[,] such as
the subject, the car, the quantity one car, the price of $10,000–which is an essential term
for a UCC contract and the time for performance is May 1, a material term to the offer when
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it is expressly stated.  This communication to the four people was an offer inviting
performance, or another promise for the $10,000 until the end of the day.

Did the offer lapse due to an operation of law?

An offer may be revoked due a lapse of time due to an operation of law when the offeror
dies before an acceptance is made, or the goods are no longer available.  Here, Sam died
on May 2, and his offer for acceptance was due on May 1, therefore, the offer was not
revoked due to a lapse of time from operation of law, and his estate can be liable for cause
of action.

Bob v. Sam’s Estate (Mark)

Acceptance

Under contract law, acceptance is an assent to enter into the bargain, by any reasonable
manner, with varying terms.

Here, Bob did not assent to enter into the bargain because he said, “I have to think about
it,” which a reasonable person would claim expresses uncertainty, and interest, but not an
assent to enter a bargain at the present time.  Therefore, this would not have been an
acceptance to Sam’s offer.

Carla v. Mark

Acceptance 

Definition, see supra.  Here, Carla assented to into the bargain, but offered varying terms.
Since the parties are not merchants, the offer of varying additional and inconsistent terms
would be a proposal or a counteroffer to Sam’s offer, and would not have been an
acceptance to Sam’s offer.  In addition the varying term was an additional inconsistent
(material) term of the original offer and would require Sam’s approval before it was
considered.  A change in price is a material term because it significantly shifts the offeror[‘]s
economic advantage.  Therefore, Carla would not have effectively accepted Sam’s offer.

Dan v. Mark

Acceptance definition see supra.  Here, Dan assented by saying, “O.K.,” but it was based
on a varying condition “if” you’ll let me take the car to my mechanic so he can check it out
first.  Since Sam’s offer limited acceptance to the terms of his offer, Dan would have had
to take the car to the mechanic before the end of May 1 with Dan’s approval.  Varying
terms that are consistent (not material) with the offer can be accepted if the offeror does
not object within a reasonable time.  Here, Sam did not object and the offer could have
been accepted, but since the acceptance was based on a condition of the offeree that was
not met before the deadline of the offer, it would not have been a valid acceptance because
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the deadline would have passed.

Edna v. Mark

Acceptance see supra.  Here, Edna accepted Sam’s offer by a return promise, a bilateral
contract.  Under the Mail Box Rule, an acceptance to a bilateral contract is effective upon
dispatch.  Here, Edna mailed her acceptance on May 1, the deadline for acceptance,
however Sam’s offer specified that acceptance was based on “a call back by the end of the
day”, thus Sam would have had to receive Edna’s offer by the end of May 1[,] which was
not done.  Therefore, Edna’s acceptance would not be valid.

Conclusion: Mark was correct and all of the parties’ power of acceptance would have
terminated.
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ANSWER B TO QUESTION 4

Ans. 4

UCC - Since this case involves sale of car (a movable property), provisions of UCC apply.
However, none of the parties seem to be merchants from the facts of the case as they do
not seem to regularly trade in cars or seem to have expert knowledge in it.

BOB v. SAM’s estate

Offer - A valid contract is formed when there is a valid offer, valid acceptance[,] and mutual
assent of terms between parties backed by mutual consideration.

Offer: An offer is an outward manifestation of present contractual intent communicated by
the offeree which is definite and certain in its terms, which gives a power of acceptance to
the offeree such as any reasonable person in the shoes of the offeree can presume that
he could conclude a bargain by giving an assent to the terms of offer in the manner
indicated by the offerer.

Sam’s offer contains all the following essentials of a valid offer[:] 
Qty - One Sports Car
Time of Performance - Reasonable time (ready to sell)
Identity of Parties - Sam & Bob
Price - $10,000
Subject Matter - Classic Sports Car with Sam

Since all essential elements of a valid offer are present it forms an offer.

Whether Multiple letters cons[t]itute circular - overorder.  

It can be argued that since Sam has sent same letter to 4 persons, it could be construed
as a circular and since there was a risk of overordering (more than one party accepting the
offer), hence it is merely an invitation to offer and not a valid offer.  However, since Sam’s
offer was quite clear on its terms and there was no way for each of the addresse[s] of his
telephone call to know that there was more than one person to whom offer has [sic] been
made, each of the offer [sic] is valid.  Sam runs the risk of overordering should such a case
arise.

The offer by Sam by leaving telephonic message is valid.

Acceptance: An acceptance is an unequivocal assent to the terms of offer.

In this case Bob left the message that “the price is pretty high, so I will have to think about
it.”  He therefore did not communicate his unequivocal assent by accepting the offer by the
“end of today” as was indicted by Sam.  His telephone message was therefore not a valid
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acceptance and the offer of Sam to Bob would lapse by the end of that day.

There being no valid acceptance by Bob, there was no valid contract between Sam and
Bob[.]

CARLA vs. SAM’s estate

Offer: As discussed supra.

Acceptance:

As defined supra.

Since Carla left the message “I think the price is too high, but I’d be willing to pay you
$9,000,” Carla did not give an unequivocal assent to the offer, as she did not accept Sam’s
offer on price.  Her message indicating her willingness to pay a price of $9,000 is a
counteroffer, which acts as a revocation of original offer of Sam.  Sam now would have the
power to either accept or reject the counteroffer of Carla.

However, since Sam died on May 2 before responding back to Carla, [he] did not
communicate his acceptance to Carla, so there was no contract between Carla and Sam.

Carla could argue that it is a UCC contract, price is not one of the essential elements to
make it a valid contract, as reasonable price could always be substituted so long as Q[‘]ty
is definite.  However, neither are the parties merchants nor did the offerer (Sam) wanted
[sic] the price to be open in his offer, since price was an essential part of Sam’s offer, any
acceptance had to give an assent to the price since it was expressly stated in the offer.

There is thus no valid contract between Carla & Sam.  

DAN vs. SAM’s estate

Offer: As discussed supra.

Acceptance - Definition supra.

Dan wanted to first get the car inspected by his mechanic to check it out, although he did
agree on the price.  However, since he made his acceptance conditional upon his mechanic
checking, he did not communicate his unequivocal acceptance to the offer by the end of
the day, as called for by the offer of Sam.

There was thus no contract between Sam & Dan.

EDNA vs. SAM’s estate
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Offer: As defined supra.

Acceptance: As defined supra.

Edna did accept the offer, price of $10,000 and also mailed his [sic] offer on May 1.

Mail Box Rule: As per Mail Box Rule, any acceptance is valid and effective upon despatch.
In this case Edna has sent his [sic] offer on May 1 itself (deadline set by Sam), therefore
it should be a valid acceptance.  However, an exception to Mail Box Rule, is there when
the offerer indicated manner of acceptance for the offeree.  Sam’s offer clearly says ... “Call
me back by the end of today so I’ll know for sure...”  Since an offerer is a master of his
offer, Sam had clearly left this message giving importance to the time and manner of
commun[i]cation so that he could be sure of acceptance by the end of the day.

Since Edna did not indicate his [sic] acceptance by return phone call, his [sic] acceptance
cannot be valid.  It may at best be a counteroffer for the offerer.

Since Sam died before reading the reply of Edna, there was no chance for him to accept
Edna’s counteroffer.  There was thus no valid contract with Edna.

Mark is therefore correct that none of the above ‘so called acceptances’ of all the parties
were valid and their power of acceptance terminated 
a) -  by not communicating unequivocally about acceptance in proper manner by end of
May 1

b) - Death of Offerer - Death of offerer also automatically revoked the offer.


