
Question 1 
 

Daisy was driving on the streets of City to meet her friend Sally for a lunch date. 
 
Realizing that she might be late for the lunch date and, while still driving, Daisy 
decided to call Sally on her cell phone to let her know that she was running late.  
While dialing Sally’s telephone number, Daisy lost control of her car and hit a 
telephone pole.  The pole broke, fell over, and rolled down the street. 
 
About a block away, the pole rolled toward Frisky, a cat, who was walking across 
the street.  Fearing for Frisky’s safety, nine-year-old Owen, Frisky’s owner, ran 
into the street, jumped in front of the moving pole, and pushed the startled Frisky 
out of its path.  Unfortunately, the pole ran over Owen’s leg and crushed it.  
Owen will need medical treatment for these injuries for the rest of his life. 
 
Prior to these events, City had passed an ordinance forbidding the use of a cell 
phone by an automobile driver while driving.  The ordinance was passed in 
response to community concerns that cell phone use while driving is distracting 
and causes motor vehicle accidents.  The penalty for a violation of the ordinance 
is $100. 
 
On what theory or theories might an action for damages be brought on behalf of 
Owen against Daisy, what defenses, if any, might Daisy assert, and what is the 
likely result?  Discuss fully. 
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Answer A to Question 1 
 
Owen (O) vs Daisy (D) 
 
Owen (O) may bring an action against Daisy (D) under the theory of Negligence.  
To bring an action under this, O will have to prove that D owes him a duty, which 
is breach and the breach of D’s duty was the actual and proximate cause of his 
injury. 
 
Duty of D 
 
As a road user, D owes all other road users the ordinary duty of care to drive 
safely so as not to cause any accident and thus injuries to the road users like 
drivers and pedestrians. 
 
D’s use of the hand phone while driving was the very reason that caused her to 
lose control of her car and hit on the telephone post.  Such use of hand phone 
while driving was against the ordinance by the city. 
 
Here, O might use D’s violation of the statutes to establish negligence. 
 
In a majority of the states violation of statutes is negligence per se while in 
minority of states, it’s just evidence of negligence.  Even in the former, O will 
have to prove that the violation was  I)   unexcused  II) the type of harm he 
suffered is that the statute is aimed to prevent III) and that O is the group of 
people under which the statute aimed to protect. 
 
(1) It is apparent that D’s violation of the statute is not excused in that calling 

a friend that she might be late is not an emergency and the type of harm 
she created is not justified by her need to make that call, no matter how 
urgent she deemed it to be.  In any case, she could always drive to the 
side of the road, stop her car at a safe place to make her phone call if 
there is such an urgency. 

(2) Apparently the very reason the statute was passed was due to the 
incident, caused by distracted drivers who were using hand phones while 
driving.  Hence it’s the type of harm that statute is trying to prevent. 

(3) O, being the road user, is the type of people the statute is trying to protect. 
 
Actual Cause: 
 
O suffers a crushed leg as a result.  Had it not been for the negligence of D, O 
would not have suffered the injury.  But-for the negligence of D, O would not 
have suffered the injury hence D is the actual cause of his injury. 
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Proximate Cause: 
 
O is clearly a foreseeable plaintiff within the zone of danger for the harm created 
by O.  At the same time the type of harm is created by D is foreseeable and it 
follows the unbroken chain of events starting from D’s negligence.  And the harm 
of injury on person by a rolled up pole is not highly ordinary and bizarre in 
hindsight.  Hence D is the proximate cause of O’s injury. 
 
Damages: 
 
O suffered a crushed leg.  He is able to claim the pain and suffering (which the 
court will try to put a monetary value on it) and medical expenses, present and 
future.  For future medical expenses, he might need expert witnesses to estimate 
the type of medical care needed and the cost. 
 
Defenses: 
 
Contributory negligence 
 
D might claim that O is contributing negligence.  In that he had acted 
unreasonably by running onto the road and jumping in front of the rolling poll.  
Whether the child has acted reasonably is judged according to a child of like age 
and experience.  If D can successfully claim that O is contributorily negligent, O 
collects nothing even if he is established to be only 1% negligent.  However, it is 
not unreasonable that an owner of the cat come to the rescue of the cat if he 
sees that the cat’s in danger of imminent injury.  So it would appear that O has 
acted reasonably. 
 
Comparative negligence 
 
In a pure comparative negligence state, a plaintiff’s claim for damage is 
proportionately reduced by his own negligence. 
In a modified comparative negligence state if the plaintiff is established to be 
more than 50% negligent, he collects nothing. 
It would appear here that D was not negligent in coming to the rescue of a cat so 
D is unlikely to succeed here. 
  
Assumption of Risk: 
 
If plaintiff knows of the danger and voluntarily accepts it, then he collects nothing. 
Here, D may argue that by running onto the road O is aware of the risk of being 
injured by a car, hence he has knowingly assumed the risk of being injured. 
There is no evidence that there are other cars on the road.  At the same time O 
can counter argue that he assumed the role of a rescuer as peril, potential injury 
to his cat attracts his instinctive reaction of wanting to rescue the cat.  Whether  
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rescuing a cat, an animal, is the same as a person is the same is for the court to  
decide.  If O is successful in establishing his status as a rescuer, then 
assumption of risk is irrelevant and he can still claim.  Even if not, it’s not 
unreasonable for a 9-year old child under an instinctive reaction to rescue his cat, 
the actual knowledge and full comprehension of the possible risk that he might 
face can be challenged. 
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Answer B to Question 1 
1) 
QUESTION 1 
 
Owen v. Daisy 
 
Owen will bring a negligence action against Daisy, claiming that her conduct 
created an unreasonable risk of harm that caused his injury.  The basic elements 
he must prove are duty, standard of care, breach of duty, actual and proximate 
causation, and proof of his damages. 
 
1.  Duty/standard of care: The basic duty rule is that one acting reasonably has 
duty of care to avoid harm to all foreseeable plaintiffs.  Thus, Daisy must act 
reasonably to ensure that her driving does not result in harm to others. 
 
2.  Breach of duty?  A key question is whether Daisy’s actions in driving her car 
breached the basic duty she owed to foreseeable plaintiffs.  There are several 
standard approaches to demonstrating that conduct is unreasonable.  One is the 
Learned Hand Formula, in which the Benefit to the defendant for her conduct is 
weighed against the Probability of the harm she might cause and the Magnitude 
of that harm. 
 
 Negligence per se: Breach of duty may also be found where the defendant 
has violated a statute.  For this standard, the statute must have been intended to 
protect against the type of harm caused, the plaintiff must be in the class of 
persons the statute was designed to protect, and the violation must not have 
been excused. 
  - Purpose: The facts indicate that the city had an ordinance banning 
use of cell phone by the driver of an automobile while driving.  It is clear that the 
purpose of the statute was to avoid automobile accidents caused when a driver is 
distracted by use of the cell phone.  Here, Daisy was dialing her cell phone while 
she was driving, and as a result lost control of her car.  Her vehicle then struck a 
telephone pole.  So her accident was clearly the type of conduct that the statute 
was intended to protect against. 
  -Plaintiff: The statute does not specify the exact class of plaintiffs 
intended to be protected.  However, it is likely that it was intended to protect 
against all classes who could foreseeably be harmed by a motor vehicle 
accident.  This could include personal injury to other motorists, to the passengers 
in the same vehicle, and to pedestrians; it would also include property damage 
resulting from the accident.  Owen was a pedestrian, and therefore was in the 
class intended to be protected. 
  -Violation excused?  There are no facts that would indicate that 
Daisy’s violation of the statute would be excused.  For example, Daisy was not 
operating under any emergency situation which necessitated her use of the cell  
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phone.  Instead, she was simply trying to call her friend Sally to inform her that 
she was running late.  Therefore, the violation was not excused. 
 
 Therefore, Daisy’s violation of the statute would suffice to prove breach of 
duty under the negligence per se standard.  
3.  Causation: 
 
 a.  Actual case: It is clear that but for Daisy’s actions, Owen would not 
have been harmed.  Daisy’s car hit the telephone pole and knocked it over, 
causing it to roll down the street and ultimately hit Owen.  Therefore, Daisy was 
the cause in fact of Owen’s injuries. 
 
 b.  Proximate cause: A more difficult question is whether Daisy’s actions 
were the proximate cause of Owen’s injuries.  Was it foreseeable that her car 
accident would result in Owen being struck by a telephone pole more than a 
block away from the accident?  There are two key elements that need to be 
examined: 
 
  1) Foreseeable type of harm?  Owen’s injuries were not caused by 
Daisy’s car hitting him.  Instead, he was struck by a telephone pole that Daisy’s 
car had knocked over.  Is this type of harm foreseeable from an auto accident 
caused by driver being distracted through cell phone use?  While traditional 
common law held that a plaintiff was liable for all results of his conduct (Polemus 
rule), the modern majority rule is that the type of harm must be foreseeable.  
Daisy will argue that it was not foreseeable that her car would knock down the 
telephone pole, causing it to roll down the street.  However, telephone poles 
commonly occur on streets, and it is therefore likely that a motor vehicle could 
crash into the pole.  It is also likely that the pole could be knocked over (although 
plaintiff may have a claim against the City or telephone company for their 
negligence in maintenance of the telephone poles), and that the pole could roll 
down the street.  Therefore, this type of harm could be foreseeable. 
 
  1) Foreseeable plaintiff?  Was Owen a foreseeable plaintiff 
because he was more than a block away from the accident?  Again, there are 
two approaches that courts have taken.  The majority Cardozo rule is that the 
foreseeable plaintiff must be in the zone of danger.  The Andrews dissent view is 
that the defendant owes a duty of care to all foreseeable plaintiffs.  Here, it may 
be found that Owen was too far away to be considered to be in the zone of 
danger.  However, motor vehicle accidents may result in a chain reaction of 
events, such as this, that cause injuries.  Owen is arguably a foreseeable 
plaintiff. 
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4.  Damages 
 
 Owen’s leg was crushed, and he will need medical treatment for the rest 
of his life.  He will easily be able to document his injuries, meeting this 
requirement of the case. 
 
5.  Defenses 
 

Daisy may claim either that Owen’s own negligence contributed to the 
injury, or that he assumed the risk of the injury by running out into the street. 
 
 Comparative negligence: The majority of jurisdictions follow the rule that 
a plaintiff’s own negligence which resulted in the accident will reduce the 
recovery in proportion to the fault.  In pure comparative negligence jurisdiction, it 
does. 
 
  Was Owen negligent in running out into the street?  Owen’s 
conduct will be judged on the child standard of care - where his behavior will be 
compared against a child of like age, education and experience.  Was it 
unreasonable for a 9 year old with Owen’s background to run out into the street 
to rescue his pet cat?  A key question for the jury to decide is whether a 
reasonable child of that background and age would be able to understand the 
risk involved.  His actions may have been more instinctual to rescue his beloved 
pet Frisky. 
 
 In addition, it is also true that creation of peril (such as that caused by 
Daisy’s accident) invites a rescue, so a jury may not find that Owen was 
negligent. 
 
 Assumption of the risk: Alternatively, Daisy may argue that Owen 
assumed the risk of his own injuries by running out in the street to rescue the cat.  
Daisy would need to prove that Owen recognized and understood the risk, and 
voluntarily assumed the risk in taking his actions.  Again, the child standard will 
be used in evaluating whether a child of 9 would have truly comprehended the 
potential risk to himself in running out in front of the telephone pole.  The facts 
seem to indicate that Owen recognized a risk to his pet cat, and that he was 
trying to rescue the cat.  However, that does not mean that he fully 
comprehended that he was risking his own life in doing that.  It seems more likely 
that 9 year old would be acting instinctively to save his pet, and would not in that 
short period of time be able to reflect on the possible risk to himself.  Without that 
level of understanding of the risk, Owen could not have voluntarily faced the risk. 
 
If the jury finds that Owen was also negligent, then his damages will be reduced  
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in proportion to the fault assigned to him. [The minority rule of contributory 
negligence would be a complete bar to Owen’s recovery.] 
 
CONCLUSION: Daisy would be liable for Owen’s injuries due to her negligence, 
but the damages she may have to pay could be reduced if the jury finds that 
Owen was also negligent. 
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