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Question 2 
 

Delta Print Co. (“Delta”) ordered three identical Model 100 printing presses from Press 
Manufacturer Co. (“Press”).  Delta’s written order form described the items ordered by 
model number.  Delta agreed to pay Press $25,000 for each Model 100 press.  A few 
days later, Press sent Delta its own form confirming the order.  Press’s form repeated all 
of the items on Delta’s form, but added the clause, “Delta must make any complaints 
concerning defects in, or nonconformity of, the goods delivered within a reasonable 
period after delivery.” 
 
One week later, Press delivered the Model 100 printing presses to Delta’s place of 
business.  Delta immediately removed its old printing presses and placed two of the 
new presses into operation.  Delta stored the third new press in its original unopened 
carton.  One week after delivery, Delta’s Vice President for Operations, Vanessa, 
notified Press’s Sales Manager, Sally, that it wanted to return the third press.  Sally 
asked why it wanted to return the press, and Vanessa responded, “Delta doesn’t need a 
third press at this time.”  Sally replied that all sales were final and that Delta was 
obligated to pay for all three presses.  Vanessa said that Delta did not want the third 
press and expected Press to pick it up immediately.  Sally responded that she would 
have a truck pick up the third press the next day, but that Delta was expected to pay for 
all three presses.  
 
The next day, Press picked up the third press.  Press sold the third press to Offset 
Printing Co. (“Offset”) a week later for $22,000 — a discount off the contract price of 
$25,000.  It cost Press $18,000 to build the Model 100 press.  Offset is one of the 
largest printing companies in State X and regularly purchases multiple Model 100 
printing presses from Press.  Press maintains a large inventory of the Model 100 
printing press because of its popularity. 
 
Delta has not yet paid for any of the three Model 100 presses despite repeated 
demands by Press.   
 
Is Press likely to prevail in an action against Delta for breach of contract and, if so, what 
is the likely measure of damages?  Discuss. 
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Answer A to Question 2 
 

Press v. Delta 

 

1.  Is Press likely to prevail in an action for breach of contract against Delta? 

 

UCC or Common Law? 

 

Under the Uniform Commercial Code (UCC), all goods are covered under the UCC.  A 

good is a tangible, movable object when it is identified to the contract.  If the UCC is 

silent with regard to a matter involving the sale or buying of goods or the subject matter 

does not fall under the UCC, then the Common Law is used. 

 

The “three identical model 100” printing presses were tangible, movable objects when 

identified to the contract. 

 

Conclusion:  The UCC controls because the subject matter of the contract involves 

goods. 

 

Merchants? 

 

Under the UCC, a merchant is an entity that regularly trades in the goods subject to the 

sale or purchase, or by experience or profession holds himself out to be particularly 

knowledgeable of the goods or type of goods traded. 

 

Here, Delta is a merchant because it is the “Delta Print Co.” and Press is a merchant 

because “Press maintains a large inventory of the Model 100 printing press.” 

 

Conclusion:  Both parties are merchants. 
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Delta’s written order form an offer? 

 

Under the UCC, the objective manifestation of intent to enter into a bargain with 

specified essential terms communicated to a party such that a reasonable person would 

believe that assent would form a bargain is a valid offer.  The essential terms for an 

offer under the UCC are the parties and quantity. 

 

Here, Delta “ordered three identical Model100 printing presses from Press Manufacture 

Co. (“Press”).”  Delta sufficiently supplied the minimum terms to form a bargain because 

“Delta’s written order form described the items ordered by model number.” 

 

Conclusion:  Delta’s written order forms an offer. 

 

Valid Acceptance by Press? 

 

Under the UCC, an acceptance can be made in any reasonable manner, if not 

specifically indicated in the offer, including the shipping of goods or the promising of the 

shipping of goods.  Unlike the Common Law’s Mirror Image Rule, which requires an 

unequivocal assent to the offer’s terms, the UCC under 2-207 permits acceptance with 

varying terms as long as the varying terms are not materially different than the offer, the 

offer did not expressly state that the offer was conditioned on the acceptance of the 

explicit terms, or the offeror objects within a reasonable time.  Varying terms do not 

materially offer [sic] the contract if they are implied material terms.  An implied material 

term is one which is implied by the making of a contract such as that the parties will 

operate in good faith and fair dealing, and that the parties will follow the UCC and other 

laws. 

 

Here, there is a valid acceptance by Press because “Press sent Delta its own form 

confirming the order.”  The manner of acceptance is reasonable because the written 

confirmation would [be] in a manner identical or similar to Delta’s offer.  Delta’s clause 

stating that “Delta must make any complaints concerning defects in, or nonconformity 
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of, the goods delivered within a reasonable period after delivery” is an implied material 

term because it is the law according to the UCC - a buyer who accepts goods must 

notify the buyer of their nonconformity within a reasonable period of time after delivery 

and inspection, and give the breaching seller (if there is a breaching seller) an 

opportunity to cure the breach. 

 

Conclusion:  Because Press sent a written confirmation, which is a reasonable manner 

of acceptance, and did not vary the terms such that the contract was unenforceable or 

the terms deficient, there is a valid acceptance by Press. 

 

Breach 

 

Under the UCC and contract law, a breach of contract is the failure of a party to perform 

when that party’s duty to perform is due.  A material breach is one in which the non-

breaching party is affected so substantially that it will be denied the benefit of the 

bargain due to the breaching party’s non-performance. 

 

Here, Press tendered the goods to Delta because “Press delivered the Model 100 

printing presses to Delta’s place of business.”  Delta accepted the goods because 

“Delta immediately removed its old printing presses and placed two of the new presses 

in operation.”  Furthermore, because Delta kept the other printing press and exercised 

dominion over the goods inconsistent with a rejection of the goods for a period 

exceeding the reasonable time for their inspection, i. e., “one week after delivery,” the 

facts suggest that acceptance occurred.  However, the reason that the 3rd unit was not 

inspected was not that Delta needed more time to inspect but rather because Delta had 

no intention of keeping the 3rd unit because Delta said “Delta does not need a 3rd press 

at this time.”  Delta was in breach because its duty to perform had become due after 

Press tendered (delivered) the goods.  When Delta said that it did not want the 3rd 

press, it was saying that it was not going to comply with the original valid contract – that 

it wasn’t going to fulfill its contractual obligations because Delta did not claim that the 3rd 

unit was defective or nonconformant.  Delta was in material breach at the moment that it 
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said that it wasn’t going to pay for the 3rd unit because it didn’t need it, because Press’ 

expectation was that it would sell 3 units and receive payment for 3 units.  Therefore, it 

was being denied the benefit of its bargain. 

 

Conclusion:  Press is likely to prevail in an action against Delta for breach of contract 

because Delta and Press entered into a valid contract, and the contract was materially 

breached by Delta when it unlawfully rejected and refused to pay for the 3rd press 

because it simply didn’t want it.  Additionally, Delta is in material breach of contract 

because it hasn’t paid for the presses despite Press’s repeated demands. 

 

2.  If so, what is the likely measure of damages? 

 

Remedies:  Non-Breaching Seller 

 

Under the UCC, a non-breaching seller is entitled to the benefit of the bargain – 

expectation damages – for a material breach of contract.  Also, for an unlimited supplier 

of goods, the non-breaching seller is entitled to consequential damages or “loss profits” 

plus incidental damages less any recovery for salvage sale.  A non-breaching seller can 

sell the goods subject to the breach and recover the salvage amount as an offset 

against its losses.  This is the way a non-breaching seller reduces (mitigates) the 

buyer’s damages.  Under Hadley v. Baxendale, consequential damages are permitted 

as long as the loss profits were certain in amount, contemplated by the parties 

(foreseeable), could not be avoided, and caused by the breach. 

 

The likely measure of damages will be expectation damages because the benefit of the 

bargain was denied to Press.  Press attempted to mitigate damages because it sold the 

3rd press to Option (but at a discount – which the UCC allows as long as the sale is 

conducted in a reasonable commercial manner). 

 

Consequential damages should be awarded because Press is an unlimited volume 

dealer because “Press maintains a large inventory of the Model 100 printing press 
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because of its popularity.”  Press should also be awarded incidental damages, and, 

finally, the amount of damages should be reduced by the amount that Press collected 

from Offset.  Contract Price (3 @ $25K = $75K-$22K=$53K). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 21 

Answer B to Question 2 

 

Is Press likely to prevail in an action against Delta for breach of contract and, if 

so, what is the likely measure of damages? 

 

PRESS (P) V. DELTA (D) 

 

In order to have any rights, P must show a valid contract under a governing law.   

 

GOVERNING LAW 

 

The UCC governs contracts predominantly involving movable goods, the common law 

otherwise.  Here, the contract is for Model 100 Printing Presses, which are shipped and 

thus would be a movable good.  The UCC will govern this contract. 

 

Merchants 

 

A merchant is one who deals in the goods of the kind or holds himself or his agent out 

to be skilled in the goods.  Here, P is a manufacturer of the presses, and D purchased 

them for use in its business. Both parties are likely to be considered merchants, thus 

certain rules apply to these parties in formation. 

 

FORMATION 

 

A contract is formed where there is mutual assent (offer and acceptance), good 

consideration, and no valid defense. 
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 Offer 

 

A manifestation of intent to be legally bound by certain definite terms, communicated to 

an identified offeree or his agent.  Here, D ordered three identical Model 100 printing 

presses from P, thus establishing a reasonable intent to be bound. 

 

Definite Terms 

 

Under the UCC, the offer must contain a description of the goods and quantity.  Here, 

the offer is for three Model 100 printing presses, thus satisfying the good and quantity 

requirement.  As well, a price term was provided: $25,000 each though would not be 

required as it could be gap-filled if necessary. 

 

Merchant’s Firm Offer 

 

A signed offer by a merchant remains open, irrevocably, for a reasonable time not to 

exceed three months of the time stated.  Here, D’s written order form described the 

items ordered by model number. 

 

Identified Offeree 

 

The offeree is D, thus, all the elements of an offer have been satisfied. 

 

D’s offer is valid, and is open and irrevocable for three months. 

 

Acceptance 

 

An unequivocal assent to the terms and conditions of the offer, communicated to the 

offeree or his identified agent.  Under the common law, the acceptance had to be a 

mirror image of the offer.  Under the UCC, however, an acceptance may be in any 

means reasonable under the circumstances as the UCC prefers to find a contract. 
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Here, P sent D its own form confirming the order and the confirmation states the 

identical terms of the offer, with an added term (infra).  Where the writings agree, the 

UCC prefers to find a contract and thus the confirmation is likely an acceptance where 

the terms agree (the presses and price).  However, the memorandum contains that 

extra term. 

 

Merchants’ Confirmatory Memoranda 

 

Between merchants, a signed confirmatory memorandum may be made by a party.  

Where the confirmation includes additional terms, between merchants, the new term 

becomes part of the contract unless there exists a proviso in the offeror’s offer, the other 

party objects within a reasonable time, or the term materially alters the agreement. 

 

Here, P sent D its own form confirming the order which establishes a confirmatory 

memorandum.  The memorandum added the term: “Delta must make any complaints 

concerning defects in, or nonconformity of, the goods delivered within a reasonable 

period after delivery.” 

 

D did not respond to the memorandum and D’s original offer contains no ironclad 

statement that the offer (supra) terms must be expressly consented to; thus, unless the 

term is material, it becomes part of the contract. 

 

The question is whether this is a material term.  D may try to argue that it is a new term 

and would materially alter the contract, but the argument would be weak.  P can argue 

that the UCC, in general, by the Perfect Tender Rule, requires that a seller send the 

goods in perfect conformance with the contract (discussed infra).  However, even where 

delivery is tendered and accepted, a party may revoke acceptance upon notice of a 

defect, and thus the “new term” appears to state more or less what the UCC provides 

anyway. 
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On balance, the new term comports well with the UCC, and is not likely [to] be found as 

a material addition; thus will be added to the contract. 

 

Acceptance by Conduct 

 

While the discussion supra finds the confirmation is likely an acceptance, the UCC (as 

noted) allows acceptance in any reasonable [form].  Here, P did ship the three presses, 

and D put two into production. Thus, the parties are conducting themselves in a way to 

express objective acceptance.  The offer has been accepted by P and the term of the 

memorandum will be added to the contract. 

 

Consideration 

 

The bargained for exchange of mutual binding legal detriment and benefit.   

 

Here, the parties are exchanging presses for money, which is good consideration. 

 

DEFENSES TO FORMATION 

 

Statue of Frauds (SOF) 

 

The SOF requires certain contracts to be in writing to be enforceable.  Under the UCC, 

a contract for goods of value $500 or greater must be in writing and evidence the 

requisite UCC terms.  Here, the contract is for $75,000 total in value, thus is within the 

statute.  Here, both the offer, and, as well, the confirmatory memorandum (supra), the 

contract evidences the parties, the goods and quantity, and thus, the writings, will 

satisfy the statute. 
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Part Performance 

 

Even if the writings are insufficient, the UCC allows a part performance exception in that 

the contract is enforceable to any performance made.  Here, P delivered all three 

presses; thus the contract would be enforceable anyway. 

 

Unilateral Mistake 

 

Where one party makes a mistake about a material term, and the other party knows or 

has reason to know of that mistake, the mistaken party may avoid the agreement.  

Here, D may argue that it mistakenly ordered three presses when it only needed two.  P 

will argue that as a very popular item, and with no notice of such mistake, they could not 

have known of this mistake.  There being no facts to refute P’s position, the defense will 

fail. 

 

Unconsionability  

 

Where the terms of a contract are simply unfair or oppressive, or an adhesion exists, 

the court may rewrite the contract in any way to make it fair.  Here, D may argue that it 

is unconscionable to force it to spend $25,000 when it does not need such.  However, 

simply misordering without a bona fide good faith mistake that the other party knew 

about is not likely to be unconscionable; thus the defense should fail. 

 

There being no other valid defense, a contract exists for three presses at $25,000 each 

with a notice term for defects or otherwise. 

 

MODIFICATION 

 

Under the UCC, parties may modify the contract so long as the modification was made 

in good faith, and comports with the statute of frauds. 

 



 26 

Here, D told P it did not need the third press when D’s VP of Operations notified P’s 

Sales Manager (S).  S then replied that all sales were final and that D was obligated to 

pay for all three.  At this point, P has not acquiesced to any modification. 

 

However, when pressed by D who insisted P pick up the third press the next day, S 

then responded that she would have a truck pick it up, but D was expected to pay for all 

three.  D will argue that in this exchange P has agreed to the modification.  P can argue, 

however, that it did not agree; rather it made clear, through S [an] indication that it 

expected P to be bound to the original terms. 

 

On balance, there is no modification as P did not accept the terms, simply helped out by 

picking up a press D did not intend to use (mitigation infra). 

 

Statute of Frauds 

 

Defined supra  

 

There are no indications that the modification was in writing, and if not, it is 

unenforceable nonetheless as the modified contract (if it were so), is still for value 

greater then $500 and thus within the statute. 

 

PERFORMANCE 

 

All duties must be performed, and thus, all conditions must be satisfied or excused or a 

breach occurs. 

 

There being no express conditions, only constructive conditions apply. 

 

 

 

 



 27 

Perfect Tender Rule 

 

Under the UCC, a shipment must be perfect in every way per the contract; otherwise 

the condition of delivery fails.  Here, one week later, P delivered the three Model 100 

printing presses to D’s place of business. There were no notices of defect.  The 

condition is satisfied and thus D’s duty to perform becomes absolute. 

 

D’s Duty to Pay 

 

D accepted the delivery, most definitely, when it immediately removed its old printing 

presses and placed two of the new presses into production.  By accepting the delivery, 

D must now pay for the three presses (per the non-modification to the contract [supra]). 

 

Anticipatory Repudiation 

 

Expressly or by conduct a party who repudiates prior to performance such that a 

reasonable person would construe the repudiation as an intent or inability to perform is 

an anticipatory repudiation and an immediate breach of contract. 

 

Here, P will argue that [it] stored the third in its original packing, after which D’s VP of 

Operations told P’s Sales Manager (S) it wanted to return the third press, telling S that 

D “doesn’t need a third press at this time.”  The exchange was discussed in 

modification, supra, and by insisting that P pick up the third press, P will argue that a 

reasonable person would construe that as clear intent not to completely perform. 

 

D will argue that it thought the contract was modified, but that is a subjective view, not 

objective. 

 

On balance, a reasonable person would probably find that the statement was a 

repudiation; thus, D has breached by anticipatory repudiation. 

 



 28 

Impracticability 

 

D may raise the defense in that an event, unforeseeable at the time of formation, 

caused his performance to become impracticable, his duty is discharged.  Here, D will 

argue that the cost was too high due to the over-ordering, thus making his performance 

impracticable financially.  However, P will argue that such is subjective impracticability, 

not objective in that only D himself could not perform, all others could.  The defense will 

fail, and D has breached. 

 

BREACH 

 

Failure to completely perform is a breach of contract and the ramifications depend on 

whether the breach is material or partial.  Here, D failed to pay even after its breach by 

anticipatory repudiation, thus may be material breach. 

 

Failure to Perform by Payment 

 

Under the UCC, a failure to pay is a material breach, giving rise to an action in 

damages.  Here, D has not yet paid for the presses despite repeated demands from P, 

thus has materially breached the contract. 

 

REMEDIES 

 

P may sue in damages against D.  Under the UCC, a seller may recover in market 

price, lost profit, lost volume sale, resale or an action for price. 

 

Expectation Damages 

 

Seeks to place the party in the financial position as if the contract was fully performed. 
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Market Price Recovery 

 

P may accept a market price recovery in which the recovery is for the difference 

between the contract price and good faith market resale.  Here, P resold the third press 

for $22,000, which is a $3,000 loss in market between the original contract and the sale.  

Thus, it could recover on this theory, though there may be a better recovery. 

 

Lost Volume Sale 

 

P should sue for lost volume sale where the seller would essentially be subject to a 

wash sale had it gone to market, and the chattel is not unique (i.e., is part of a standard 

volume of sales to others). 

 

Here, P can argue that it resold the third press a week later for $22,000 (a $3,000 loss).  

Offset is one of the largest printing companies in State X and regularly purchases Model 

100 presses from P.  P will argue that since it maintains an inventory, given that Model 

100 presses due to its popularity, the failed sale to D was a lost volume sale, thus they 

are entitled to recovery. 

 

The recovery under this model is the lost profit.  Here, the cost of goods for the Model 

100 is $18,000 and the sale price was $25,000.  Under the recovery, P should recover 

the $7,000 difference for the lost volume sale. 

 

 

 

 

 

 

 

 

  


