
QUESTION 4 

 
On February 1, Wholesaler called Manufacturer and ordered 100,000 widgets at $5 
apiece for delivery on February 8.  Manufacturer, who knew that Wholesaler was buying 
the widgets in order to resell them to retailers, said, “It’s a deal.”  Wholesaler 
immediately entered into contracts to resell them for $15 apiece. 

On February 2, Wholesaler sent Manufacturer a signed formal memorandum confirming 
the agreement and setting forth all its terms.  In listing the terms, Wholesaler misstated 
the price as $6 apiece and added an additional term—that any dispute was subject to 
binding arbitration. 

On February 3, Manufacturer received and read the memorandum.  Manufacturer was 
surprised by the arbitration term, which was rare in the industry.  Manufacturer did not 
respond to the memorandum. 

On February 8, Manufacturer discovered that the market price of widgets had climbed to 
$25 apiece and refused to deliver them to Wholesaler.  Although substitute widgets 
were available for $25 apiece, Wholesaler did not have the cash or credit to buy them. 

On February 28, Wholesaler sued Manufacturer for breach of contract. 

1.   Is Wholesaler likely to prevail in its suit?  Discuss. 

2.   What remedies, if any, may Wholesaler reasonably seek?  Discuss.  



QUESTION 4:  SELECTED ANSWER A 

 

Applicable Law 

The Uniform Commercial Code (UCC) applies to the sale of goods, which are tangible, 

movable personal property identified to the contract at the time of formation. 

The transaction here pertains to the purchase and sale of 100,000 widgets, which are 

tangible and movable goods that had been named in the contract at formation. 

Therefore, the UCC will apply to this transaction. 

Merchants 

A merchant is a person in the business or profession to which the goods or contract 

pertains, and those who hold themselves out as having expertise in such goods. 

Merchants are held to a higher standard of good faith and fair dealing, and certain 

sections of the UCC apply only to merchants. 

Here, both Wholesaler and Manufacturer are in the widget business. Manufacturer 

actually makes the widgets and sells them, while Wholesaler resells them to retailers. 

Therefore, both Wholesaler and Manufacturer  

WHOLESALER (W) V. MANUFACTURER (M) 

Contract formation 

Contract formation requires a valid offer, a valid acceptance, consideration, and no valid 

defenses. 



Offer 

An offer is the manifestation of present contractual intent, using definite and certain 

terms, communicated to the offeree. 

When W called M and ordered 100,000 widgets on February 1, he specified all the 

material terms and would be sufficient to make a valid offer as follows: 

Quantity - 100,000 

Time of performance - Delivery on February 8 

Identity of parties - W and M 

Price - $5 each, or $500,000 in total 

Subject matter - purchase of widgets 

The UCC only requires that the quantity term be specified, although the terms of W's 

offer include much more detail. Because W communicated these specific terms to M, 

there was a valid offer. 

Acceptance 

An acceptance under the UCC is any seasonable expression of acceptance (under 

common law it would be the unequivocal assent to the terms of an offer). 

When M said "it's a deal" they expressed and communicated their assent to W's offer. 

Therefore, there was a valid acceptance. 

Consideration 

Consideration is a bargained for exchange of legal benefits and detriments. 



The consideration here was the promise of 100,000 widgets for the promise to pay 

$500,000. 

Therefore, there was valid consideration. Note that when W immediately entered into 

contracts to the widgets for $15 apiece, when M "knew that" W was buying them for 

resale, this would be foreseeable detrimental reliance. However, foreseeable 

detrimental reliance is relevant at the offer stage only when consideration is lacking, 

which is not the case here. 

Terms of Agreement - Section 2-207 - Additional Terms 

Under UCC Section 2-207, additional terms that are included in an acceptance between 

merchants become part of the contract so long as the offer was not limited to the terms 

of the offer, the terms are not material, and the offeror does not timely object.  

On February 2, when W sent M a signed formal memorandum confirming the 

agreement and setting forth all its terms, W included an additional term that any dispute 

was subject to binding arbitration. This was an additional term because such a term was 

not discussed prior to this memo. As noted supra, both W and M are merchants. There 

was nothing in the offer precluding the new term or otherwise limiting the terms to those 

stated in the offer, and M did not object to the new term even though he was surprised 

by it and thus aware of it. However, since such an arbitration clause term was "rare in 

the industry", and terms that dictate how and when a claim for breach must be settled, it 

is likely a material term. As such, it will be excluded from the contract.  

W might argue that M had a chance to respond to it but failed to do so, and therefore 

should be barred from later raising the issue. But M may have presumed the term to be 

excluded because it was material. A court would have to decide if M's knowledge and 

lack of response was in essence a "waiver" of their ability to exclude the term. 



Defense to Formation - Statute of Frauds 

A contract for the sale of goods of $500 or more must be in writing to be enforceable.  

The contract here was for $500,000, and therefore must be in writing to be enforceable. 

There are, however, various exceptions under the UCC that will take the contract 

"outside" the statute of frauds, such as a merchant confirmatory memo. 

Merchant Confirmatory Memo Exception 

When a merchant receives a written and signed confirmatory memo regarding a prior 

oral agreement, they must respond to the memo within 10 days or be barred from 

raising the statute of frauds as a defense. 

Here, when W sent M a signed formal memorandum confirming the agreement and 

setting forth all its terms, this satisfied the statute of frauds because M did not reply to it. 

Therefore, the statute of frauds is satisfied. 

Defense to Formation - Mistake / Scrivener's Error 

A mistake in contract formation may allow a party to avoid contractual obligations when 

the error goes to the essence of the contract. 

Here, there was a scrivener's error in that W misstated the price as $6 apiece rather 

than the $5 apiece as was agreed to in the phone call earlier. This is a minor error and 

can be corrected via reformation, and does not go to the essence of the contract. See 

infra. for discussion of the error and parole evidence. 

Therefore, this mistake will not bar contract formation nor make the contract voidable.  



Conditions 

A condition is an act or state of affairs that must be met before a party's performance 

obligation matures. 

W must show that it met all of its performance obligations in order to due M, so that M's 

performance obligations were actually due. W's only obligation appears to be to "stand 

ready" to perform its obligation of paying the money it will owe for the widgets. Normally 

deliver of goods is required before payment. Therefore, as long as W was able to 

"tender" the payment, and stood ready to do so, they fulfilled their conditions.  

Therefore, W met its conditions. 

Breach / Anticipatory Breach 

Breach occurs when a party fails to meet their contractual obligation. An anticipatory 

breach occurs when a party to a contract states in unequivocal terms that they will not 

meet their contractual obligation, prior to the time performance is due. This allows the 

other party to no longer stand ready to fulfill their own obligations, and to sue for breach 

either immediately or when performance becomes due.  

On February 8, when M discovered the market price of widgets had climbed to $25 

apiece and "refused to deliver them" to the W, it was a breach. Because performance 

was actually due on February 8, it was not an anticipatory breach but just a typical 

breach. Therefore, unless M has some excuse for not fulfilling their contractual 

obligations, they will be in breach of contract. 

M will try to raise the following to excuse their breach, but will fail.  

 



Impossibility 

A party will be excused from performance if their performance obligations become 

objectively impossible. 

M may claim that because the price of widgets rose so dramatically, they could not 

perform. This will fail because they had the widgets and merely wanted to make a larger 

profit. There was nothing impossible about delivering them. 

Therefore, the defense of impossibility will fail. 

Impractability 

A party may be excused from performance when the performance obligation becomes 

commercially impracticable.  

M may claim that because the price of widgets rose so dramatically, their delivery of 

them to W was not practical. Again, this defense will fail because they had the widgets 

and merely wanted to make a larger profit. They are in the business of widgets and 

aware that prices fluctuate, and thus are acting in bad faith by not delivering them as 

agreed to in the contract. 

Therefore, the defense of impracticability will fail. 

Frustration of Purpose 

A party may avoid contractual obligations in the purpose of the contract becomes 

frustrated in a manner foreseeable by both parties and contract formation. 

This defense would fail for the same reasons noted supra. 



Breach / Anticipatory Breach 

Breach occurs when a party fails to meet their contractual obligation. An anticipatory 

breach occurs when a party to a contract states in unequivocal terms that they will not 

meet their contractual obligation, prior to the time performance is due. This allows the 

other party to no longer stand ready to fulfill their own obligations, and to sue for breach 

either immediately or when performance becomes due.  

On February 8, when M discovered the market price of widgets had climbed to $25 

apiece and "refused to deliver them" to the W, it was a breach. Because performance 

was actually due on February 8, it was not an anticipatory breach but just a typical 

breach. Therefore, unless M had some excuse for not fulfilling their contractual 

obligations, which as noted supra they did not, they will be in breach of contract. 

Therefore, M is in breach of contract. 

REMEDIES AVAILABLE TO WHOLESALER 

General Damages / Expectation Damages 

W will seek the expectation damages represented by the difference between the market 

value of the widgets at the time of breach, which was $25, and the contract price of $5.  

Parol Evidence 

Under the parol evidence rule, evidence of a prior oral or written agreement, or 

contemporaneous oral agreement, will be excluded if it adds to, varies or contradicts the 

terms of a fully integrated contract. 

M may argue the actual price as written in the confirmatory memo is $6, not $5, and that 

remedy (if any) should be based on this amount. W will note this was just a scrivener’s 



error. Generally, a court will allow the parol evidence to show that a basic terms was 

written down incorrectly, especially because the UCC is liberally construed.  

Therefore, W will likely be allowed to bring in the earlier phone call and agreement that 

set the price at $5 apiece. 

Special Damages / Consequential Damages / Hadley v. Baxendale 

Special damages that are foreseeable (as under Hadley v. Baxendale) at the time of 

formation by both parties may be collected as a remedy as well. Here, M knew that W 

was buying for resale, although they may not have known they would be reselling them 

for $15 apiece.  

W will be better off with the differential in market price ($25) and the contract price ($5), 

and will thus successfully sue for that amount.  

Cover 

Cover under the UCC is when the buyer goes to market to replace the goods that were 

not delivered due to breach. Here, W cannot afford the widgets at the new price and 

cover is not an option for them. However, they will be able to get the differential 

between the market value at time of breach and the contract price as noted above. 

Incidental Damages 

W may also recover incidental damages. 



Specific Performance 

Specific performance may be allowed for unique goods when the remedy at law is 

insufficient. The widgets are available elsewhere and are therefore not unique. 

Therefore, specific performance will not be allowed. 

 



QUESTION 4:  SELECTED ANSWER B 

Wholesaler v. Manufacturer 

The rights and remedies of the parties will depend on whether there was an enforceable 

contract in place.  A contract is a promise or set of promises that the law will recognize 

as a duty and for whose breach the law will provide a remedy.  To be enforceable a 

contract must have a valid offer which is accepted and supported by consideration, a 

bargained for exchange. 

UCC 

Under contract law, Article 2 of the Uniform Commercial Code governs the sale of 

goods.  A good is a movable, tangible object at the time of identification to the contract. 

Here, the contract is for goods because the wholesaler is purchasing widgets which are 

movable and tangible. 

Therefore, the UCC will govern here. 

MERCHANTS 

Under the UCC, merchants are held to a higher standard of good faith and fair dealing 

and may have special requirements.  A merchant is someone who regularly trades in 

the goods of the contract or otherwise holds himself out as knowledgeable in the goods 

of the contract. 

Here, the seller is a merchant because they are a manufacturer of widgets.  The buyer 

is also a merchant because [he] is a wholesaler that regularly sales widgets. 

Therefore, both parties are merchants and will be held to the standard for merchants in 

this transaction. 



WRITING REQUIREMENT 

When the contract is for the sale of goods at a value greater than $500, a writing is 

required signed by the party to be enforced.  If the parties are merchants, a written 

sales contract by one party will bind both parties. 

Here, the contract is for goods greater than $500 because it is for 100,000 widgets at $5 

per piece.  The written memorandum by one party will suffice, because both parties are 

merchants. 

Therefore, a writing is required and this requirement has been met by the Feb 2 

memorandum. 

OFFER 

An offer is a manifestation of present intent to enter into a bargain which is specific 

enough that a reasonable observer would assume that assent would form a bargain.  

Under the UCC, [it] will be sufficiently detailed if the quantity is provided. Other terms 

can be completed via Gap Fillers. 

Here, the communication on Feb 1 contained the required detail for an offer because it 

contained the quantity 100,000 widgets.  In addition, other terms were provided such as 

the parties, the price and time for performance. 

Therefore a valid offer was made in the telephone call of February 1. 

ACCEPTANCE 

An acceptance is an unequivocal communication that the parties have present intent to 

be bound to the bargain.  Under the UCC, if not specifically required in the offer, an 

acceptance can be made in any reasonable manner including the shipment of goods 

and within a reasonable time. 



Here, the manufacturer verbally communicated his acceptance because he said "It's a 

deal".  The terms of the contract would be those stated on the phone call and agreed to 

by both parties. 

ADDITIONAL TERMS 

Under the UCC, when both parties are merchants a contract can be modified without 

additional consideration.  Additional terms will become part of the contract unless the 

receiving party objects within a reasonable time of notification and the terms do not 

materially change the agreement. 

Here, the written memorandum on Feb 2, contained two additional terms.  The first was 

related to the misquoted price of $6 as compared to $5, which was agreed to by the 

parties, and the addition of an arbitration clause.  As both of these would materially 

change the terms of the agreement, they would not become part of the contract unless 

accepted by the manufacturer.  As it relates to the use of arbitration, the court may view 

industry standards in determining what was agreed to. 

The written formal memorandum if intended to be a full integration of the agreement will 

be the only evidence allowed under the PAROL EVIDENCE RULE.  The parties may 

request that evidence as to the price be considered during their breach of contract 

claim.  Since the use of $6 versus the agreed to price of $5 was a misstatement by 

Wholesaler, the court would likely make an exception to the Parol Evidence Rule based 

on mistake. 

BREACH 

A breach of contract occurs when a party fails to perform a duty that has become due 

under the contract.  

Here, the manufacturer had a duty to deliver 100,000 widgets on February 8.  On 

February 8, they breached that duty because they refused to deliver the widgets to the 

wholesaler. 



Therefore, Manufacturer has a material breach of contract, because they have failed to 

provide the benefit of the bargain to Wholesaler. 

DEFENSES - UNCONSCIONABILITY 

The manufacture may try to argue that the contract is unconscionable because the 

contract price is significantly below the market price.  However, this defense is likely to 

fail because the price was reasonable at the time the contract was created and both 

parties assume a risk that market conditions will change and be unfavorable to them. 

WHO PREVAILS 

The Wholesaler is likely to prevail in a breach of contract claim because there was a 

valid contract in place and Manufacturer materially breached that contract. 

REMEDIES 

Under contract law, a non-breaching party has rights to expectation damages, reliance 

damages, and legal restitution.  Expectation damages are designed to make the non-

breaching party whole and legal restitution is available to prevent unjust enrichment. 

Here, Wholesaler will seek damages associated with lost profits.  Relying on the 

contract, he entered into contracts to resell the widgets for $15 dollars apiece after 

purchasing them for $5 per piece.  He will seek to get the $10 per piece difference that 

he expected in profit.  He will also try to recover the difference between contract cost 

and what he will have to pay to obtain at current market price.  In this case, $25 market 

versus the $5 contract price. 

He may also seek to recover the incidental damages, which are the costs he incurred 

against the contract.  This could include such items as processing the orders with 

resellers, rented warehouse in preparation of the order and the like. 

The wholesaler may also request specific performance under legal restitution which 

would require the manufacturer to provide the widgets as contracted.  This would 



prevent the manufacturer from being unjustly enriched by reselling the widgets at $25 

versus the $5 he is currently obligated to sell them for. 


