
-21-

Question 3  

Debbie, a well known photographer, owns a studio that offers “on location”
photography, enabling patrons to be photographed in environments of their choice.

Jon owns a new health spa located in a nearby mountain region.  Jon had seen and
admired Debbie’s “on location” photography work.  He called Debbie to arrange for
photography as part of his promotional plan for the spa.  Jon told her that he
planned to trim 50 pounds from his own considerably hefty frame by participating
in the program of diet, exercise and strength training offered at the spa.  He wanted
to have “before and after” pictures taken of himself eating at the spa, working out
on the spa exercise equipment and hiking along one of the spa’s scenic trails.  The
photographs were to be displayed in strategic locations throughout the spa and
would be included in the spa’s brochure.  Debbie stated that the total charge for the
photography (which would consist of five “before” pictures and five “after” pictures)
would be $1,000.  The parties agreed that the “before” pictures would be taken on
the following day.

When Debbie arrived at the spa, she learned for the first time that it was a health
spa  for nudists.  Debbie was extremely uncomfortable, but the naked Jon
persuaded her to stay and take the first set of pictures.  

On the next day, Jon received the five “before” pictures and a letter from Debbie
requesting immediate payment of $500, and stating that the five “after” pictures
would be taken by her assistant upon notification that Jon had lost 50 pounds.

Jon consults you and asks the following questions:   

1.  Does an enforceable contract exist between Debbie and Jon?  Discuss.

2.  Assuming  that  an  enforceable  contract  exists,  can Jon require Debbie to take
the       “after” pictures personally?  Discuss.

3.  Is Debbie entitled to a $500 payment at this time?  Discuss. 
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Answer A to Question 3

Contracts

This is a contract primarily for services and will be analyzed using common law
principles.  Debbie is a photographer and contract is for services - taking the
photographs (not for the photos themselves) for common law.  UCC rules discussed
when they apply only.  (Uniform Commercial Code).

I. Don v. Debbie - Enforceable Contract?

A. Formation

1. Mutual Assent

a. Offer must contain subject matter, definite terms, and intention
to be bound.  Here, Jon called Debbie and discussed the 10
photos and their purpose, the terms, and expressed intention
to be bound.  Offer is valid.

b. Acceptance.  Must be a mirror image agreement to the offer
and express the intention to be bound.  Here, Debbie accepts
Jon’s offer, and both agree to the specific terms.

c. Consideration.  Is a bargained for exchange of legal detriment.
Here, Debbie agrees to take pictures in exchange for Jon’s
payment of money.  Consideration is adequate.

II. Defenses

A. Statute of Frauds - (SOF) valuable and easily misunderstood
contracts must be in writing.

1) UCC $500 Rule - In order for the contract to be enforceable, it must
be in writing if the value of the goods is more than $500 (valuable).
Here, under UCC, a writing is necessary.  But because this contract
is primarily a services contract, it would be enforceable without a
writing.

a. One year rule - Both UCC and Non-UCC.  If a contract, at time
at formation, cannot be performed within one year, a writing is
necessary for the contract to be enforceable.  Here, (hopefully)
Jon can lose 50# in less than one year, and this rule does not
apply.  The contract is valid without a written contract.

b. Impossibility/Impracticability

If there are intervening events that occur which are
unforeseeable, the performance is excused (leg. [sic] illegality
destruction of subject matter, death/incapacity of the parties).
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Here, Debbie became uncomfortable when she found out that
Jon’s spa was a nudist camp.  She would try to assert that
being uncomfortable once was enough; the second time was
impossible for her.

c. Mistake

When âDebbie did not know that Jon’s spa was a nudist
camp, ãJon did not tell her that it was a nudist camp, and
äneither party knew (at formation) that Debbie was not
comfortable in the nudist camp, there was a mutual mistake.
The contract is voidable by either party.

Unilateral mistake - If Jon could argue that Debbie should have
known or asked about certain circumstances that precluded
her work, he can prevail on this issue.

If Debbie can show that Jon should have told her that his spa
was a nudist camp, Debbie would prevail.  The mistake is
chargeable to the more unreasonable party.

d. Detrimental Reliance - Promissory Estoppel 

Partial performance - Jon would argue that there was a partial
performance by Debbie and that he relied reasonably and
detrimentally that Debbie would finish the job.

e. Modification

At common law, modification requires additional consideration.
At UCC, only good faith is necessary.  Consideration
substitutes can be used, e.g. detrimental reliance, supra.
Here, Debbie wishes to modify contract from $1,000 for 10
photos to $500 for 5 photos.  She can prevail at common law
if she can show additional consideration, or, at UCC, good
faith.  But Jon has no consideration.  This modification is not
valid.

III. Can Jon require Debbie to take “after” pictures?

A. Delegation of Duty - Courts favor assignment and delegation.  The
delegation must be with the consent of the obligee or must not be to
his detriment.  Here, if Jon does not want to give consent for
delegation of duty to Debbie’s assistant, he must show that there is
diminution in value of the services.
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B. Personal Services - Contracts are not assignable.  If Jon can assert
that Debbie’s services were so personal that her duties cannot be
delegated, he would prevail.  Debbie would argue that photography
is not like a portrait and that an equally qualified photographer (such
as her assistant) could perform just as well.  However, courts are
reluctant to enforce specific performance on personal service
contracts.  Damages would likely be in expectation damages.

IV. Is Debbie entitled to a $500 payment at this time?

A. Express v. Constructive Conditions

All express conditions must be completely performed to avoid breach.
Constructive conditions must be substantially performed to avoid
breach.  Here, the question would be whether there was an express
(v. constructive) condition that the total job would need to be
completed before payment in order to avoid breach.  The courts won’t
likely construe this to mean the entire contract.

B. Divisible Contract?

If Debbie can successfully argue that the contract consisted of 2 parts
(before and after) she would be entitled to partial payment for partial
performance.  This is not a divisible contract and Jon would prevail.

C. Modification valid?  

No, for inadequate consideration, supra.

D. Quasi - Contract Recovery

In order to avoid unjust enrichment the court considers recovery in
Quasi-Contracts.  Traditionally, only the non-breaching party could
recover.  In modern law, the breaching party could also recover if the
breach were not willful and in good faith.  Here, Debbie would be able
to recover $500 for value of the before photographs, because her
breach was in good faith.

V. Damages under UCC

1. Seller’s breach - When seller breaches, the buyer is entitled to market
price minus contract price.  Alternatively, buyer can “cover.”

A buyer is entitled to seek replacement from another buyer and sue
the seller for the difference.
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Answer B to Question 3

Enforceable Contract Between Debbie and Jon?

Since this is not a contract for goods common law wil l be the authority.

1. Contract?

A contract is a promise or set of promises the performance of which the law
recognizes as a duty and the breach of which the law will provide a remedy [sic].
It consists of mutual assent and [is] supported by consideration.

2. Was There an Offer by Debbie?

An offer is a manifestation of present contractual intent communicated to the offeree
such that a reasonable person would conclude that a bargain had been formed.
Under common law an offer must include: parties, subject matter, price, and time
and quantity.  Here the parties are implied because she is “stating” this to Jon.

The quantity is stated as “5 before pic[ture]s and 5 after” pictures.

The price is “$1,000 dollars and the time is the next day”.

Therefore there is a valid offer here.

3. Acceptance?

An acceptance is an affirmative assent communicated to the offeror in the manner
requested, if not requested then in a reasonable manner.  An acceptance to a
bilateral offer may be by return promise or by performance.

Here there is an acceptance because “the parties agreed” that the before pictures
would be taken the following day.  Therefore Jon assented to the onset of Debbie’s
performance.

4. Consideration?

Is a bargained-for exchange that causes legal detriment.  Here there is
consideration because Debbie is promising to take photographs (using her
professional skills and time) and Jon is promising to pay Debbie $1,000.

5. Statute of Frauds?

The statute requires that certain contracts be reduced to writing to be enforceable.
One of these is for goods $500 and over.  Although this seems like a contract for
Debbie’s services as a photographer, she is also producing tangible moveable
goods.  The goods were not moveable at the time the contract was formed,
however, and therefore the statute would not apply.  Therefore a contract exists and
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it is enforceable.

Jon v. Debbie

Contract?

Assuming a contract exists, supra, what are the rights Jon may assert?

Was there an enforceable delegation from Debbie to assistant?

The law favors delegations.  A delegation occurs when one party delegates his
duties under an existing contract to a third party.

Here there is a delegation because Debbie says “the after pictures would be taken
by the assistant.”

Is the delegation binding on the assistant?  A delegation is binding on the delegatee
only if they knowingly consent; usually consideration is involved.  There are no facts
stating whether the assistant consented.  One could reasonably assume she was
being compensated and consideration would exist.

Debbie would remain liable for performance as the delegator.

Are there exceptions to an enforceable delegation?

Exceptions -

1. Prohibited by contract;
2. Prohibited by statute;
3. Too personal in nature.

Here there may be a valid exception because it could be argued that the artistry of
a “well known photographer” is too personal in nature to delegate.

Therefore Debbie would not be able to delegate her services.

Can Jon demand that Debbie take the pictures?

Where specific performance would require one to personally perform it will not be
enforced based on a prohibition on involuntary servitude.
Therefore Debbie would not be forced to perform.  She may, however, be enjoined
from performing elsewhere during that time.

Her discomfort may be a factor to rebut based on impracticability.

Debbie v. Jon

If Debbie doesn’t perform is she entitled to partial compensation?
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If Debbie’s “extreme discomfort” can be shown to make performance impracticable
she may be entitled to services already rendered.

Impracticability exists where a reasonably unforeseeable intervening event, the risk
of which was not assumed by either party, makes performance extremely difficult;
the duties of the parties may be discharged.  Here may be reasonably
unforeseeable because “it was a nudist camp and Debbie didn’t find out about it
until that day.  There is no indication she assumed this risk.  In order to be
successful, she would have to [show] that it would be very difficult to perform the
contract.  Since “Jon persuaded her to stay” the first time, it may be difficult.

She may be able to recover quantum meruit for the services already provided.

She may argue that there was a divisible contract and recover under this theory.
“Jon received the 5 before pictures” and Debbie’s demand for payment.  There is
nothing in the contract telling us there is a separate delivery for a separate payment.


