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Question 3

Paintco intended to place a bid on the painting work for a large government project, the
deadline for which was April 16.  Paintco’s president published an advertisement in a local
trade paper asking paint suppliers to place bids with Paintco for the furnishing of 10,000
gallons of special paint in accordance with the government’s specifications.  The
advertisement, published March 1, stated that Paintco was going to bid on the government
job, and asked all interested parties to submit their bids, in writing, on or before April 15,
specifying that the bids were to be “irrevocable for 30 days.”         

On the evening of April 15, Ritzcorp’s president telephoned Paintco and submitted
Ritzcorp’s bid orally by leaving a message on Paintco’s answering machine, which was
equipped with a voice-decoding feature that translated telephone messages into a written
printout.  The telephone message, which Paintco’s president both heard and read that
evening, identified the speaker as Ritzcorp’s president and stated that his company would
supply 8,500 gallons of paint to Paintco at a price of $10 per gallon.  The telephone
message also stated that the bid price did not include the cost of delivery, that any
acceptance of Ritzcorp’s bid must be in writing and must be received by Ritzcorp on or
before May 1.                

Because Ritzcorp’s bid was the lowest, Paintco used it to compute the price of its own
irrevocable bid to the government the next day.  On May 1, Paintco was notified that it had
won the government contract.  The same day it mailed a letter to Ritzcorp stating: “We
accept your offer of April 15, but ask that the paint be fully warranted as to quality and that
you arrange for delivery of 10,000 gallons of the paint to the job site.”  The letter arrived at
Ritzcorp’s offices on May 2.  Ritzcorp dispatched an e-mail to Paintco that very afternoon,
stating that in light of an unexpected rise in the cost of ingredients it was only prepared to
offer a price per gallon of $12, and that any paint Paintco chose to purchase would be sold
“as is,” without any warranties.  After subsequent talks between the parties failed to resolve
their differences, Paintco promptly secured a commitment from the next lowest bidder,
BrushCorp, to supply all 10,000 gallons at a price of $14 per gallon.  Paintco then
immediately wrote a letter to Ritzcorp declaring that Ritzcorp had repudiated its contractual
commitment to supply paint, and threatening to hold it accountable for all damages.
Paintco completed the government job using the paint supplied by BrushCorp.
  
What action(s) can Paintco reasonably assert against Ritzcorp, and what would be the
likely result of these action(s)?  Discuss.  
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ANSWER A TO QUESTION 3

PAINTCO v. RITZCORP

U.C.C. v. COMMON LAW

The U.C.C. governs contracts for the sale of goods.   Goods are moveable and identifiable
chattle at the time of sale.

Paint is a moveable and identifiable chattle at the time of sale.

Thus, this contract will be governed by the U.C.C.

MERCHANTS 

One who regularly deals in the sale and manufacture of goods and who holds himself out
to have special skill or knowledge in said goods.

Paintco (P) regularly deals in the sale and manufacture of paint, and holds himself out to
have special skill or knowledge in paint.

Ritzcorp (R) regularly deals in the sale and manufacture of paint, and holds himself out to
have special skill or knowledge in paint.

Both P and R will be held by a higher standard of good faith.

Thus, both parties are merchants.

PRELIMINARY NEGOTIATIONS

ADVERTISEMENT

Here, the facts indicate that P made an [sic] public offer to all subcontractors inviting them
to place their bids with P.  In [sic] invitation to bid is usually held to be an advertisement and
not an offer.

There is a valid advertisement for an invitation to bargain.

Although P was not making an offer, the courts will find that as a merchant, P must keep
the offer open in good faith for a period of no more than 30 days.

The parties are in preliminary negotiations.
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OFFER

An outward manifestation of present contractual intent which is certain and definite in its
terms and which is communicated to the offeree.

Here, the facts indicate that R made an outward manifestation of present contractual intent.
Under the U.C.C. the only element required for a valid offer is the quantity term.  All the
other terms that are not present will be determined in a reasonable way.

Quantity - 8,500 Gallons

Time for performance - April 16th

Identity of parties - P and R

Price - $10/Gallon = $85,000

Subject Matter - Paint

Therefore, under the U.C.C. all the required terms are present.

MERCHANT’S FIRM OFFER RULE

A signed written offer by a merchants [sic] which promises that it will be held open for a
time stated without consideration will be held open (or if time is stated then for a reasonable
time) taken that the offer does not stay open for more than 3 months.

The facts indicate that when R made the offer it promised that the offer would be held open
until May 1.

Here, P will argue that there was no writing but that the offer was made orally.  The facts
tell us that the oral offer was translated into a written document.  The courts will probably
find that the signature requirement would be satisfied if there was an electronic type of R’s
name or company name.

The courts will probably construe this oral offer as a written document based on the facts.

Thus, there is a valid offer.

ACCEPTANCE

An outward manifestation of present contractual intent which is certain and definite in its
terms.
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Since this contract is being governed by the U.C.C. its acceptance will be determined by
U.C.C. 2-207.

U.C.C. 2-207

Where an offeror makes a seasonable [sic] expression of acceptance and assent to the
terms of an offer, which may be accepted with additional or different terms unless
acceptance is expressly limited to the terms of the offer.

Here we find that on May 1 P sent written acceptance to R of its mutual assent to the terms
of the contract.

However, the facts tell us that the acceptance was made with additional and different
terms.

There are three ways in which an additional or different term can be excluded from an
acceptance:

1. Acceptance is expressly limited to the terms of the offer
2. The Acceptance materially alters the contract
3. The Acceptance does not give the offeror reasonable time to accept the additional or
different terms.

Additional Terms

The additional term was that P asked R to fully warrant the quality of the paint.

In the facts at issue the court will find that the warranty for merchantability of the product
was not expressly limited to terms of the offer, and that this additional fact did not materially
alter the contract.

In addition R had a reasonable time to reject the terms of the offer.

Thus, the courts will find that this warranty promise will be included in the acceptance.

Different Terms

The different terms was [sic] that P asked R for 10,000 gallons instead of the 8,500 gallons.

Where there are different terms two rules will determine whether they stay in the
acceptance or not:

Knockout Rule

The different terms will be knocked out of the contract if they materially alter the contract.
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In this situation the increase of the gallons from 8,500 to 10,000 will be held as materially
altering the contract.

Thus, this terms [sic] will be knocked out of the contract.

Dropout Rule

The different terms will be dropped out if they materially alter the contract.

Since this different term materially alters the contract it will be dropped out of the contract.

Thus the courts will find that the warranty term will be included in the terms, but that the
increase in gallons will be excluded.

CONSIDERATION

A bargained for exchange of legal detriment.

P bargained for $10/gallon, his detriment, in exchange for 8,500 gallons, his benefit.  R
bargained for 8,500, his detriment in exchange for $10/gallon.

Thus, there is valid consideration.

DEFENSES

STATUTE OF FRAUDS

Contracts for the sale of goods of $500 or more

Here the facts indicate that this contract was for the price of $85,000.  Thus a writing would
be required under the U.C.C. Statute of Frauds.

Since a sufficient memorandum will suffice for the Statute of Frauds, the written
agreements that have been sent between the parties will take the contract out of the
Statute of Frauds.

Thus, the Statute of Frauds will not apply.

MODIFICATION

Under the U.C.C. a modification can be made to the contract without consideration, but in
good faith.

Here the facts indicate that R sent a written e-mail to P stating that he would like to modify
the contract due to unexpected rise in the cost of the gallons.
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An unexpected rise in the cost of the gallons will not be acceptable since the party should
have foreseen or had a reason to know of the change in price.

Also, R attempted to sell the gallons as is.

Under the U.C.C. any modification that attempts to change the warranty term will be
considered to materially alter the contract and thus be invalid.

Here the courts will find that under the U.C.C. 2-207 Battle of Forms discussed supra,
these terms would materially alter the contract.

Thus, these terms will not be considered as valid modifications.

CONDITIONS

IMPLIED IN FACT CONDITION PRECEDENT OF GOOD FAITH

Every contract has an implied in fact condition precedent of good faith.

In this case, R would be required to ship, in good faith, the gallons, before P had a duty to
make payment under the contract.

CONDITIONS SATISFIED OR EXCUSED

ANTICIPATORY REPUDIATION

R will argue that P repudiated the contract and thus excused his condition to make
payment.

DUTY 

R has a duty to ship 8,500 gallons of paint for $10/gallon.

DUTY DISCHARGED 

IMPRACTICABILITY

R will argue that it was impracticable for him to perform under the contract since the price
increased from $10 to $12.  However, based on the 10 TIMES RULE, there is no
impracticability.

Thus, there is no impracticability.
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FRUSTRATION OF PURPOSE

R may argue Frustration of purpose, but there will be no discharged [sic] because there
was not objective frustration of purpose for the contract.

IMPOSSIBILITY

R may argue Impossibility, but the court will find not destruction of the goods or the
contract. 

BREACH

MAJOR BREACH

R committed a major breach when it did not agree to ship the goods for $10/gallon.  This
breach went to the heart of the contract.

REMEDIES

GENERAL DAMAGES

P will be able to recover his loss of expectancy under the contract.  He will be placed in the
position he would have been had the contract not been breached.

Cover

P mitigated his losses when he bought the goods from Brushcorp (B).  He will be able to
recover the difference in the contract price and the cost of cover.

SPECIAL DAMAGES

If the damages were consequential and foreseeable at the time of the contract, then P will
be able to recover damages under Hadly v. Baxendale.

SPECIFIC PERFORMANCE

If the goods were considered special or unique P may be able to recover specific
performance.
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ANSWER B TO QUESTION 3

PAINTCO AND RITZCORP

Does the UCC apply?

The UCC applies to all transactions in goods.  Goods are moveable, tangible property. 

Here, the transaction is for the sale of paint, moveable tangible property.

Therefore, the UCC applies.

Are the parties merchants?

Merchants are persons who regularly deal in that type of goods or, through their
occupation, have special knowledge and skill pertaining to the goods.  

Here, Paintco is a professional painting company, who regularly buys paint.  Ritzcorp sells
paint.

Therefore, both parties are merchants.

Valid enforceable contract?

In order to have a valid enforceable contract, there must be an offer, acceptance,
consideration and lack of defenses.

Was the ad an offer?

An offer is a manifestation of present contractual intent, containing definite and certain
terms, communicated to an identified offeree.

An advertisement such as a printed flyer or trade paper ad is normally considered to be an
invitation to make offers, because the offeror could not possibly accept an infinite number
of acceptances.

Here, Paintco’s ad was an invitation to negotiate or make offers.

Therefore, the ad was not a[n] offer.

Was the phone call an offer?  Offer defined supra.

Here, Ritzcorp was making an oral offer with definite terms and communicated directly to
Paintco.
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The ad said to submit the offers in writing, but Ritzcorp departed from this.  Since the ad
was not an offer, its stated method of acceptance did not have to match the terms [of]
Ritzcorp’s ad.

Therefore, Ritzcorp made a valid offer.

Acceptance:

Acceptance is an assent to the terms of the offer.  It can be made in the manner indicated
by the offer, or in any reasonable manner.

Here, Paintco accepted the offer for 8,500 gallons.  Their assent was made in the manner
stated in the offer (by May 1 and in writing).

The letter satisfied the writing requirement.

Mailbox rule:

Acceptances are effective on dispatch, if the acceptance was made in the manner required
by the offer.

Here, the acceptance was in writing and dispatched by May 1.

Therefore, the mailbox rule applies and there is a valid acceptance.

Consideration:

Consideration is a legally sufficient bargained-for exchange, inducing current performance,
a detriment to the promissee, and binding on both parties.

Here, the agreement is to exchange paint for money.  It [sic] as bargained for, will induce
performance and will be binding.  It is a detriment to both parties.

Therefore, there is valid consideration.

DEFENSES:

Statute of frauds:

The statute of frauds requires all contracts for goods of $500 or more to be in writ ing.

Here, the statute applies, because the paint would cost 8,500 times $10 = $85,000.

Therefore, there can be a possible statute of frauds defense.
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Merchant’s confirmatory memorandum to satisfy the statute of frauds:

A merchant’s confirmatory memorandum can satisfy the statute if it is in writing and would
serve to bind the sender, the recipient has reason to know its contents and the recipient
does not object within 10 days.

Here, the letter from Paintco would be binding on Paintco, Ritz[corp] has reason to know
of its contents because it is in response to their offer and Ritzco[rp] has not objected.

Therefore, the letter will satisfy the statute of frauds and there is a binding contract.

Terms of the contract:

Between merchants, the contract will contain the terms of the offer and will include any new
terms in the acceptance unless:

1. The offer did not allow new or changed terms
2. The new terms are material
3. The terms are objected to within a reasonable time.

Material terms are those that would result in the significant loss of the benefit of the bargain
or result in surprise or hardship.

Here, Paintco accepted for the offer of 8500 gallons at $10.

The new term of “fully warranted” will be new if the warranty was not already implied.

Since a warranty of merchantability is already implied by law, this term is not new and will
not change the deal.

The change of 8500 gallons to 10,000 is material.  Even though Paintco wanted 10,000
originally, Ritzco[rp] only offered 8500 and Paintco accepted that.

Therefore, the terms are for 8500 gallons at $10 each and include the normal implied
warranties.

Anticipatory repudiation (AR):

AR occurs when a party unequivocally indicates that it will not perform on the contract.

Here, Ritzco[rp] indicated that it was only prepared to deal at $12 per gallon.  This created
doubt as to their intent to perform.

Therefore, Paintco may have grounds to treat that $12 price statement as AR.
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Assurances under the UCC: 

When a party indicates that it might not perform under a contract, the other party has
grounds to demand assurances.  The assurances can be in any manner generally accepted
in that industry, but must provide a sense of confidence that performance will be
forthcoming.

Here, when Ritzco[rp] said it was only prepared to offer a price of $12, this created doubt
of their intent to perform.

Paintco tried to obtain assurances by “subsequent talks,” which would probably be the first
step in that industry.

Therefore, when they “failed to resolve their differences” Paintco was within its rights to
declare that Ritzco[rp] had repudiated.

Remedy for AR:

When AR occurs, the [o]ther party may consider the contract rescinded as to the executory
part, may sue immediately, may sue on law date or may ignore the AR and urge
performance.  The non-repudiating party may sue for breach.

Here, Paintco has chosen to declare breach.

Therefore, Paintco can recover for breach.

Damages for breach:

In the case of breach, the non-breaching party may effect cover in the market and sue for
market differential and indicentals [sic] and consequential damages.  This will put the non-
breacher in the same position as if the contract had not been breached.  The non-
breaching party has a duty to mitigate by avoiding any damages where feasible.

Here, the acceptance was for 8500 gallons at $10.  Paintco covered at $14.  The additional
costs to Paintco were $4 per gallon X 8500 gallons or $34,000.

There are no apparent consequential damages, since Paintco was able to mitigate by
covering.

Therefore, Paintco can recover $34,000 plus indicentals [sic].


