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Question 2

Seller inherited a collection of antique dolls from her aunt.  In her aunt’s estate, the
collection had been valued at $15,000.  On September 1, Seller wrote, signed, and sent
the following letter to several well-known doll collectors in her area:

Dear Doll Collector:
I now own a collection of antique dolls that I’m 

willing  to  sell for $15,000 to the first person who lets 
me  know  he  or she wants the collection.  This offer 
will  be  good  for 30 days.  If you want to inspect the 
dolls, I’ll  be  happy to make an appointment.  Phone 
me at 555-1765.

  Seller

On September 3, Buyer, who was familiar with the collection, received the letter and
immediately called Seller to arrange to inspect the dolls on the same day.  Buyer appeared
at Seller’s home and inspected and photographed the dolls. She told Seller, “I’m interested,
but I want to do some research.  I’ll get back to you.”  Seller said, “Okay, but my letter went
out to a number of other people.  I’m selling to the first one I actually hear from who wants
to buy the entire collection.”

On September 4, Buyer took the photographs to an expert doll appraiser and paid the
appraiser $1,000 to evaluate and authenticate the collection.  The appraiser told Buyer the
dolls were authentic and worth at least $30,000.  Buyer immediately phoned Seller, who
was not at home.  Buyer left a message on Seller’s telephone answering machine saying,
“This is Buyer.  I like the dolls.  Please call me at 555-8876 when you get home.”  Also on
September 4, and just to be doubly sure, Buyer wrote and signed a letter to Seller stating,
“I accept your offer to sell your doll collection for $15,000.  Buyer,” and deposited the letter
in the mail at the Post Office.

Soon after Buyer returned home from depositing the letter at the Post Office, she received
a phone call from Seller.  Seller said, “I got your voice mail message.  However, I just want
to let you know that I’ve had an appraisal made of the collection, and I’m not willing to let
it go for less than $35,000.”  Buyer responded, “You can’t do that.  I accepted your offer of
$15,000, so you have to sell it to me for $15,000.”

Was an enforceable contract formed binding Seller to sell the doll collection to Buyer for
$15,000?  Discuss.
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Answer A to Question 2

2)

Buyer v. Seller

UCC v. Common Law

A contract for the sale of goods will be governed by the UCC.

Since the dolls for which the parties are contracting are tangible, movable, and fully
identified in the contract, they are goods as defined by the UCC, and the contract will be
under the UCC.

Merchants

One who deals regularly with the goods involved in the transaction, or who otherwise holds
himself out as having special knowledge or skill with the goods.

Although seller is selling to professional buyers, she does not deal regularly in dolls.
Therefore, she is not a merchant under the UCC.

Buyer, as a well-known collector, was one who dealt regularly with dolls and who held
herself out as having special knowledge and skill with dolls.  Therefore, she is a merchant
under the UCC and will be held to a heightened standard of good faith and fair dealing.

Offer 

An outward manifestation of present contractual intent which is definite in terms and which
is communicated to the offeree.

The letter by Seller mentioned the following terms:

Subject: Doll collection
Quantity: One
Price: $15,000
Parties: Although no specific party is mentioned, the offer is for the first offeree to respond
to the offer.
Time: There is no time specified, so a reasonable time will be implied by the UCC.

Therefore, the communication has sufficiently definite terms for a UCC offer.

Furthermore, the language “I’m willing to sell” shows that there was an intent to be bound
on the part of Seller.
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Moreover, the fact that Buyer received the offer shows that it was effectively
communicated.

Therefore, there is a valid offer under the UCC.

Merchant’s Firm Offer Rule

Where a merchant promises to hold an offer open in a signed writing, the offer will be held
open for the specified time.

The offer by Seller promised that it would be good for 30 days.  Buyer will argue that since
the offer was written and signed by Seller, it falls under the merchant’s firm offer rule and
must be held open.

However, as discussed above, Seller is not a merchant.  Therefore, the merchant’s firm
offer rule will not apply, and the offer is freely revocable by Seller.

Rejection

Where an offeree rejects an offer.

When Buyer had inspected the dolls and said she wanted to do some research, it could
be argued that she had rejected the offer.  However, there is no indication that she
intended to reject, and her language indicated her intent to have the offer remain open for
possible acceptance at a later time.  Therefore, there has been no rejection of the offer by
Buyer.

Acceptance

An outward manifestation of unequivocal assent to the terms of an offer.

When Buyer left a message on Seller’s phone, saying that she liked the dolls, she will
argue that she accepted Seller’s offer.  However, her language was not unequivocal
assent, since she said nothing about buying the dolls.  It would have been reasonable for
Seller to assume that she wanted to inspect the dolls again.  Therefore, the phone
message was not an acceptance.

Acceptance #2

An outward manifiestation of unequivocal assent to the terms of an offer.

When Buyer mailed her letter stating “I accept” your offer, she showed her unequivocal
assent to Seller’s offer.



-12-

Normally, acceptances are valid upon dispatch based on the mailbox rule.  However,
Seller’s offer expressly stated that acceptance would only be valid upon receipt, because
she would sell to the first collector who “let her know” of their willingness to buy, not the first
who mailed an acceptance.  Therefore, the acceptance will probably be valid only when
received by Seller.

Revocation

An offeree’s revocation of his offer.

When Seller phoned Buyer and said, “I’m not willing to sell for less that [sic] $35,000", she
made a statement inconsistent with the offer remaining open, and thus showed her intent
to revoke her offer.  Since she had not received the letter from Seller[sic], the offer had not
been accepted and the revocation occurred before acceptance.  Therefore, there was a
valid revocation.

Detrimental Reliance on Offer rule

Where an offeror makes an offer which he should reasonably foresee to induce reliance
on the part of the offeree, the offeree will be held open for a reasonable time to prevent
injustice.

Seller will argue that she detrimentally relied on Seller’s offer by appraising the dolls for
$1000.  Moreover, she will claim that this was foreseeable, because she told buyer that she
would be researching the dolls.

However, Seller will claim that “doing research” does not foreseeably include paying
thousands of dollars for evaluations.  Therefore, this argument will likely fail and Seller’s
revocation will be effective.

Since Seller’s offer was revoked, there is no enforceable contract.

If a court should find that Seller’s acceptance was effective, the parties will proceed as
follows:

Consideration

A bargained-for exchange of legal value, involving both benefit and detriment to both
parties.  

The contract called for the exchange of dolls for money.  Since both parties incur detriment
under the contract, there is valid consideration.
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Defenses:

Statute of Frauds

A contract for the sale of goods of $500 or more must have a writing.

Seller will argue that since the contract was for the sale of goods of $500 or more, it must
be in writing.  However, since there is a writing signed by the party to be charged (seller),
there is sufficient memorandum for the contract.

Moreover, Buyer could argue that by paying the appraiser she detrimentally relied on the
contract, which may take it out of the statute under the UCC.  However, since this occurred
before acceptance, it was not reliance on the contract and this argument will fail.

Unconscionability

Seller may claim that by trying to enforce a contract to sell the dolls at half their value,
Buyer was acting unconscionably.  However, this is probably not a sufficient discrepancy
in price for unconscionability to apply.  Therefore, this defense will fail.

Unilateral Mistake

Seller will argue that there was a unilateral mistake as to the value of the dolls.  Since
Buyer knew about the mistake, her acceptance of the contract was in bad faith.

However, the contract was made on Seller’s terms, and a court will probably hold it to be
a mistake in judgment.  Therefore, this defense will probably not apply.

Anticipatory Breach

Where a party, by his words, indicates his unequvocal intent to breach the contract.

When Seller said to buyer, “I’m not willing to sell for less than $35,000", Seller showed her
intent to breach the contract by failing to perform her duty.  Therefore, seller [sic] can sue
immediately for breach of contract, and need not hold herself ready to perform.

Remedies:

Specific Performances:

Seller will probably argue that the goods were unique goods, since they were collector’s
items, and ask the court for specific performance.  Since Seller still has the goods, a court
will probably agree and give specific performance to Buyer.
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General Damages:

If specific performance is not granted, Buyer may argue for expectation damages for her
reasonable expectation under the contract.  However, she will probably not get these as
they are not the usual UCC remedy.

Reliance Damages:

Seller will probably collect compensation for the $1000 that she paid for appraisal in
reliance on the contract, if this reliance was foreseeable.

Incidental Damages:

Seller will also collect the costs of bringing suit and getting specific performance.
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Answer B to Question 2

2)

WHAT LAW GOVERNS?

Contracts for the sale of goods are governed by the UCC.  Goods are movable, tangible
property.

Here the facts involve the potential sale of a set of antique dolls.  Dolls are movable,
tangible property.

Therefore, these facts will be governed by the UCC[.]

WERE THE PARTIES MERCHANTS?

Under the UCC, merchants are held to special rules governing the formation and
enforcement of contracts.  Merchants are those who regularly deal in the kind of goods in
question or who hold themselves out [h]as having some special skill or knowledge as to
the particular goods.

Here, Seller simply inherited a collection of antique dolls from her aunt.  No facts suggest
she had any prior knowledge or dealing with dolls and her apparent undervaluing of the
dolls would support this inference.  However, she sent a letter to “several well-known doll
collectors in her area,” one of whom was Buyer.

Therefore, while Seller is not a merchant, Buyer is.

CONTRACT

A contract is a promise or set of promises which the law will enforce and for the breach of
which a remedy is available.  A contract consists of an offer, acceptance, consideration
and lack of defenses to formation and enforcement.

WAS THERE A VALID OFFER?

An offer is a present commitment to enter into an agreement communicated to an
identifiable offeree and containing definite and certain terms.

SELLER’S LETTER OF SEPT. 1:

Seller’s letter indicates a commitment to enter into an agreement to sell the dolls for
$15,000.  It is communicated to a number of well-known doll collectors, though it specifies
that it can only be accepted by “the first person who lets [Seller] know he or she wants the
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collection.”  By indicating that the offer, though sent to several individuals, is extended only
on a “first-come, first-served” bases[sic]” Seller has communicated that the letter is, in fact,
an offer, rather than simply an invitation to negotiate further (such as an advertisement).
To be sufficiently definite, the UCC requires that the offer state the quantity and subject
matter of the offer.  Although “a collection” does not state a specific number, it is likely that
this number would be known to doll collectors who would be familiar with the custom of the
trade.  Moreover, at common law, an offer is sufficiently definite when its terms can be
determined for the purpose of establishing when a breach has occurred and what remedy
would be available.  Therefore, even if it were not immediately apparent from the offer how
many dolls are included in a “collection,” it is something that could be established to a
reasonable degree of certainty sufficient for awarding a remedy in the event of breach.  For
the purpose of analysis, we assume the offer was sufficiently definite, though see below
(PROMISSORY ESTOPPEL) in the event a court would find otherwise.

Therefore, it appears, at least provisionally, the Seller’[s] letter is a valid offer.

ACCEPTANCE?

Under UCC Sec. 2-206, an acceptance can made [sic] by any means reasonable under
the circumstances unless otherwise specified in the offer.  Here, the offer indicates that an
interested buyer should contact Seller by phone at 555-1765.  However, because of the
context, a reader might also construe the letter as instructing someone to call in the event
he/she wants to schedule an appointment to inspect the doll, in which case, any means
reasonably [sic] under the circumstances would suffice as a mode of acceptance.

Here Buyer did, in fact, contact Seller by phone to schedule an appointment.  Having
inspected the dolls, however, Buyer said that she was interested but that she would need
to get back to Seller after having done some research.  As distinct from a
rejection/counteroffer or an acceptance, Buyer’s communication would probably be
considered a communication of intent to continue negotiations.  In any event, it is not an
assent to the terms of the offer, so that it will not serve as an acceptance.

On September 4, however, Buyer again telephoned Seller, this time leaving a voicemail
message indicating that she wished to accept the offer to purchase the dolls at $15,000.
She also wrote a letter “to be doubly sure” to lock in the price and to beat out her
competitors before they got to the dolls.  Because Seller did not give any further or more
specific instructions about how she wished to have the offer accepted, the parties’ course
of dealing suggests that acceptance by telephone, or, in the absence of both parties, by
voicemail is an acceptable method of acceptance.  The real issue here is timeliness rather
than method, so that the letter would probably be superfluous if not for the additional
problem of whether the statement “I like the dolls” is sufficiently unequivocal to
communicate Buyer’s acceptance.  The letter indicates an unequivocal, so that if Buyer’s
acceptance by letter was timely, then her voicemail message is unnecessary.
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TIMELINES OF ACCEPTANCE: MAILBOX RULES

Acceptance is effective upon dispatch.

Here Buyer deposited the letter in the mailbox.

Therefore, she accepted the offer, barring any exceptions to the Mailbox Rules.

EXCEPTIONS TO MAILBOX RULES; OPTION CONTRACTS/MERCHANT’S FIRM
OFFER

Acceptance of an option contract is effective upon receipt.  A merchant’s firm offer is a
writing, signed by a merchant, that indicates that an offer will be held open for a reasonable
amount of time, not to exceed three months.  Unlike a common law option contract, which
requires consideration or at least purported consideration, a merchant’s firm offer is valid,
even absent consideration.

Although Seller indicates that “the offer will be good for 30 days,” there is no apparent
consideration, not even purported consideration from Buyer, so that this cannot be
considered a traditional option contract.  Additionally, as noted above, Seller is not a
merchant, so that her letter of September 1 cannot serve as a merchant’s firm offer.

Therefore, Buyer has accepted.

TIMELY REVOCATION?

An offer is freely revocable at any time prior to acceptance.  Revocation is effective upon
receipt.

Here, Buyer deposited her acceptance in the mailbox and then returned home.  Soon
thereafter, Seller called attempting to revoke the offer.  Because Buyer had already
effectively accepted by mailing her letter before she received Seller’s attempted revocation,
Buyer’[s] acceptance controls.

CONSIDERATION 

Legally sufficient, bargained-for exchange that constitutes a detriment to the promisee,
induces current performance and creates a binding obligation on both parties.  A promise
for a promise is generally valid as consideration.

Here Seller indicated that she would sell a collection of antique dolls to the first person who
notified her of an interest in purchasing the collection for $15,000.  Buyer, in turn, accepted
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this offer on its terms by mailing a letter on September 4 in which she specifically mentions
the price, and thereby promises to pay the requested $15,000.

As a promise for a promise, there is valid consideration and, absent defenses to formation
or enforcement, a valid contract exists.

STATUTE OF FRAUDS

Certain contracts to be enforceable must be in writing and signed by the party to be
charged.  Among these, the UCC requires that contracts for the sale of goods for $500 or
more be in writing and signed by the party to be charged.

Here, Seller would be the party trying to avoid the contract (the party to be charged).  A
sufficient writing exists, however, because her September 1 letter states the necessary
terms of the agreement and was signed by Seller.

Therefore, the Statute of Frauds will not bar this contract from enforcement.

OTHER DEFENSES?

There are no facts to suggest that other defenses might apply, as both parties appear to
be competent adults dealing at arms[‘] length without overreaching or imposing oppressive
terms.  Therefore, there do not appear to be any defense of incapacity, illegality,
unconscionability, mistake or misunderstanding.  Seller’s stat[e]ment, “Okay, but my letter
went out to a number of other people.  I’m selling to the first one I actually hear from who
wants to buy the entire collection,” does not rise to the leve[l] of duress, as it does not in
any way limit Buyer’s choices or hold over her any threat, other than the possibility that she
will not be able to obtain the dolls if she does not act soon to purchase them.

If, as noted above, a court should find that the offer itself was insufficiently definite, by
stating only “a collection” rather than a specific quantity, of dolls, then a valid contract
would not have been formed, though there may be an alternative theory for Buyer to
recover at least her expenditures for the appraiser.

PROMISSORY ESTOPPEL

Where the promisee reasonably, foreseeably and substantially relies to her detriment on
the promissor’s offer, the promise will be enforceable to the extent necessary to avoid
injustice.

Here because Buyer informed Seller that she intended to conduct further research,
arguably her $1000 is recoverable under a theory of promissory estoppel.  It was both
reasonable and foreseeable that she might have expenses--indeed, Seller herself decided
to have the dolls appraised, indicating that it was not an unexpected or bizarre action to
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take by one about to enter into an agreement for the sale or antique dolls.  Additionally,
$1000 is a substantial outlay, so that, in the unlikely event that the custom and usage of
trade for antique doll collectors does not specify how many dolls are in a “collection,” Buyer
should at minimum be able to recover her $1000 under a promissory estoppel theory.

Question 3

Prof is a professor of torts and commercial law at University Law School (“ULS”).  Prof’s
employment contract with ULS requires him to teach a certain number of hours, conduct
research, publish scholarly works, be available for consultation with his students, and
engage in community service.

Dave, one of Prof’s students and research assistants, applied for a summer job with the
State Office of Youth Assistance, an agency that houses and counsels troubled youths.
Dave asked Prof to write a letter of recommendation for him. Prof agreed and wrote a letter
recommending Dave highly and in unqualified terms. He sent the letter to the Office of
Youth Assistance in a sealed envelope marked “Confidential.”

Prof knew that the job for which Dave had applied required the incumbents to be in frequent
close and unsupervised contact with young children.  Prof also knew at the time he wrote
the letter that Dave had admitted during a confidential disciplinary investigation by ULS that
he had molested his girlfriend’s young daughter and that Dave was undergoing counseling
related to the incident.  Prof did not mention anything about this in the letter because he did
not want to hurt Dave’s chances of getting the job and because he was convinced that
Dave would not repeat his conduct.

Dave was hired by the Office of Youth Assistance.  Toward the end of the summer, while
conducting a private interview with a six-year-old girl, Dave succumbed to temptation and
attempted to molest her. The girl’s screams attracted the attention of Gina, a youth
counselor working nearby.  Gina ran to the rescue, but the stress of the situation caused
Gina to suffer a debilitating heart attack.

Gina sues Prof and ULS for negligent misrepresentation, alleging that Prof is liable because
of his neglect in failing to disclose what he knew about Dave in his letter of
recommendation and that ULS is liable under the doctrine of respondeat superior.   

Prof moves to dismiss Gina’s suit on the grounds that (i) he owed no duty of care to Gina
to disclose what he knew about Dave and (ii) even if did have such a duty, his breach of
the duty was not the proximate cause of Gina’s injuries.  

ULS moves to dismiss Gina’s suit on the ground that ULS cannot be held vicariously liable
because writing letters of recommendations for his students was outside the scope of Prof’s
employment duties as a professor.

How would a court be likely to rule on each ground of the motions filed by Prof and ULS to


