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Question 1 
 
Computer, Inc. (“CI”) is a well-known manufacturer of computer equipment.  On January 
3 CI received an order by fax for a CI computer with advanced internet capabilities from 
a newly formed company, Startup, Inc. (“Startup”).   The order did not contain sufficient 
details for CI to determine exactly which model computer Startup wanted. 

 
On June 5, CI’s order department sent a letter to Startup stating: 

Received your order.  However, we have over 16 different computer models; 
please review the enclosed catalog and fax us with the exact model number of 
the computer you want to purchase.  We require payment in full, including 
shipping charges, before we will ship. 
 

On June 8, CI received an order by mail from Startup stating, “Send us your model 100  
with a Delta Operating System.  Enclosed is our check for $4,500."  CI immediately 
shipped to Startup a model 100 computer, which, as stated in CI’s catalog, came 
equipped with a Gamma Operating System, and cost $7,000.  Startup actually intended 
to order a  CI model 10 computer, but it had made a typographical error on its June 8 
order. 

 
Upon discovering the error, CI billed Startup for an additional $2,500, the difference 
between the $4,500 Startup payment and the $7,000 cost of the model 100.  Startup  
refused to pay.   
 
Startup has been unable to use the model 100, and CI refuses to take it back.  

 
In a suit for breach of contract by CI against Startup to recover the $2,500 differential, 
what defense might Startup reasonably assert, and who should prevail in the suit?  
Discuss. 
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Answer A to Question 1 
 

1) 
This contract is for the sale of goods.  As a result, the Uniform Commercial Code 

(UCC) will govern it. 

CI v. Startup 

CI will only have a case against Startup if there was a valid contract.  A contract 

is an agreement between parties of which the law recognizes a remedy for a breach.  

For a contract to be formed, CI must show that there was a valid offer, a valid 

acceptance, and consideration. 

Offer? 

An offer is a manifestation of intent to enter into a contract that contains definite 

terms and creates the power of acceptance in the other party.  On January 3, Startup 

sent a request to CI for a computer.  However, the order did not contain sufficient details 

for CI to determine which computer Startup wanted.  Therefore, this communication was 

not an offer since it did not have definite terms.  On June 5, CI sent a letter to Startup 

explaining this to them.  CI told Startup to choose from the catalog what model Startup 

wanted.  This was not an offer either.  This was simply sending a catalog, which is more 

of a request for an offer if it is anything.  Once Startup sent the order by mail on June 8 

to CI, that communication was an offer.  If [sic] contained definite terms explaining what 

computer Startup wanted, and it clearly manifested an intention to be bound; it included 

payment for the computer.  Thus, on June 8 an offer was made. 

Acceptance? 

An acceptance occurs when the offeree accepts the terms and manifests an 

intention to be bound to the contract.  This is a bilateral contract, so an acceptance is 

required to be promise to perform.  However, the UCC allows acceptance of the 

contract to occur by sending conforming goods.  Once CI had received the offer, CI 

shipped the requested [sic] to Startup.  When CI sent the computer, it did not 

immediately bill for the additional $2,500.  As a result, CI accepted the offer for the 

stated computer at the named price of $4,500. 
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Consideration? 

Consideration is a bargained [-] for exchange by the parties.  Each party must 

incur a new legal detriment as a result of the agreement.  Here, CI sent Startup a 

computer and Startup paid CI $4,500.  This is sufficient consideration by both parties. 

Statute of Frauds (SoF)? 

The SoF requires that certain types of contracts be evidenced by a writing 

including the subject matter, the parties, material terms, and a signature by the party to 

be charged: contracts for the sale of land, contracts in consideration of marriage, 

suretyships, contracts which by their terms cannot be completed within one year, and 

contracts for the sale of goods with a value of $500 or greater.  The contract in question 

falls in the last category.  Thus, the SoF applies.  The agreement between CI and 

Startup has a sufficient writing.  When Startup placed the order to CI, a check was 

included which named the parties, the price term, and was signed by Startup.  In 

addition, the actual request named the subject matter, and the other material term: the 

computer model.  There is no signature by CI, however, in this case, CI is not the party 

to be charged.  CI is suing Startup, so only Startup has to have signed a writing.  Since 

there is a sufficient writing between the check and the request, the SoF is satisfied. 

All of the requirement[s] for the formation of a valid contract are present.  Thus, 

CI has a potential claim against Startup.  However, Startup has a defense that it can 

assert. 

Mistake? 

Mistake is a valid defense to the formation of a contract.  There are two types of 

mistakes: bilateral mistake, where both parties were mistaken; and unilateral mistakes, 

where only one party was mistaken.  This mistake is a unilateral mistake: only Startup 

was mistaken.  When Startup sent the request for the computer to CI, it was a request 

for a model 100 computer, and Startup paid $4,500.  The price of the model 100 was 

actually $7,000, which CI knew as shown by the fact that CI later is trying to sue for the 

difference.  Startup, however, was attempting to order a model 10 computer but made a 

typographical error.  This was the Startup’s mistake: the typographical error.  This is a 

unilateral mistake.  The result of a unilateral mistake is normally that the mistaken party 
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cannot avoid the contract unless the other party knew or should have known of the 

mistake.  CI should have known of the mistake.  Clearly the payment amount did not 

match the computer that Startup ordered. CI could have easily discovered that Startup 

intended to buy a model 10 by looking in their catalog and finding a computer that cost 

$4,500.  In any event, the discrepancy in payment versus price operated to give 

constructive notice to CI.  In addition, the model 100 game [sic] with a Gamma 

operating system, not the Delta operating system that Startup requested.  This also 

should have tipped off CI as to the mistake in the order made by Startup.  As a result, 

they should have known of Startup’s mistake and Startup can avoid the contract. 

After discovering that the model 100 does not work for their purposes, Startup 

has tried to return the computer to CI.  This is an attempt to avoid the contract, a power 

they have due to mistake in the request.  Since CI should have known of the mistake, 

they do not have the right to refuse the avoidance.  Therefore, there is no contract. 

The defense of mistake will mean that there is no contract, so CI will not prevail 

in their suit.  Startup will prevail. 

However, assuming that the defense of mistake will not work because CI should 

not [sic] have known of Startup’s mistake, the performance of the parties must be 

examined. 

Performance 

Perfect Tender Rule 

If there was a contract, then each party must substantially perform the contract.  

However, in the case of a contract for the sale of goods, the UCC requires that the 

seller provide “Perfect Tender.”  This means that the seller must give the buyer exactly 

what was requested, or the buyer can reject the nonconforming goods and sue for 

breach.  Startup performed the contract by paying $4,500 for the requested computer.  

They requested a return performance of a model 100 computer with a Delta Operating 

System.  CI performed the contract by sending Startup a model 100 computer with the 

Gamma operating system.  This is different from the requested operating system.  

Therefore, the computer is considered to be a non-conforming good.  This is not perfect 

tender, so Startup can reject the performance. 
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Since Startup can reject the performance due to the “Perfect Tender Rule,” 

Startup is not in breach for not paying an additional $2,500.  Since they are not in 

breach, CI will not prevail in this suit. 
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Answer B to Question 1 
 

1) 

 

COMPUTER INC. (“CI”) v. STARTUP 

 UNIFORM COMMERCIAL CODE (UCC) vs. COMMON LAW 

 UCC governs contracts for the sale of goods.  Goods are items which are 

moveable, tangible, and identifiable at the time of formation[.] 

 This is a contract for the sale of a computer. 

 A computer is an item which is tangible, moveable, and identifiable at the time of 

formation.  Thus it is a good. 

 This is a contract for goods; the UCC governs. 

 MERCHANTS 

 Those who deal in the product in question or hold themselves out by means of 

their occupation as having knowledge or expertise peculiar to the goods in question. 

 CI is a manufacturer of computer equipment.  Thus it is one who deals in the 

goods in question, and will be a merchant. 

 Startup is a newly formed company, and the exact nature of its business is not 

clear from the facts.  However, it is a business which makes use of computer 

equipment requiring a special computer with advanced internet capabilities.  This 

may suggest that Startup is in the computer business, or at least is specializing in 

such a way as to be holding itself by occupation as having skill or expertise in 

computers.  More facts are needed to determine Startup’s status. 
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 Thus at least CI (and possibly Startup) is a merchant within the UCC.  Merchants 

are held to a higher standard of good faith and fair dealing. 

 OFFER/PRELIMINARY NEGOTIATIONS 

 An outward manifestation of present contractual intent which is definite in terms 

and which is communicated in such a way as to create in the offeree a reasonable 

expectation that the offeror is willing to enter into a contract. 

 Startup faxed an order to CI on January 3 for a computer.  This is a 

communication of contractual intent. 

 The terms of definiteness[sic] are as follows: 

 Quantity – 1 

 Time for performance – not stated; the UCC will fill in a “reasonable time” 

 Identity of Parties – CI and Startup 

 Price – not stated 

 Subject Matter – CI computer with advanced internet capabilities. 

However, the subject matter was ambiguous because CI manufactured 16 

different computers. 

 Under the common law, this would be fatal to an offer, because all terms were 

required in order to have a valid offer. 

 Under the UCC, the trend is toward leniency, and a court will fill in missing terms 

as long as it has reasonable grounds for doing so.  However, here the court does not 

have reasonable grounds upon which to decide which of the several computers 
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manufactured by CI would be the computer which Startup is requesting.  Thus, even 

under the UCC, the court will not fill in the terms, and the offer will thus be invalid. 

 Thus the terms are not sufficiently clear to find an offer.  It will [,] however, be an 

invitation to deal, and be part of the course of dealing. 

 PRELIMINARY NEGOTIATIONS 2 

 CI mailed a letter to Startup on June 5, stating that they received the order but 

could not fulfill it with the ambiguous terms.  However, this is not a clear rejection (it 

could not be a rejection of the offer, because the offer was invalid).  It is more likely to 

be construed as continuing negotiations[.] 

 OFFER #2 

 On June 8, Startup mailed an order to CI.  This was a present communication of 

contractual intent. 

 The terms are as follows. 

 Quantity – 1 

 Time for performance – not stated; the UCC will fill in a “reasonable time” 

 Identify of Parties – CI and Startup 

 Price - $4,500 

 Subject Matter – CI computer model 100 with Delta operating system 

 A reasonable person in the position of the offeree would understand this to be an 

offer. 
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ACCEPTANCE 

 An outward manifestation of unequivocal assent to the terms of the offer. 

 CI immediately shipped the computer as ordered.  The computer shipped was a 

model 100, but it ran on a Gamma operating system and cost $7,000. 

 Under the UCC, an offer can be accepted in any manner reasonable under the 

circumstances, either by acceptance or prompt and current shipment.  CI made a 

prompt shipment.  Thus, this is a valid acceptance under the UCC rules. 

 However, the item shipped did not conform in all respects to the order.  But under 

the UCC, shipment of a non-conforming goods is still a valid acceptance but it is also at 

the same time a breach. 

 CONSIDERATION 

 That which is bargained for and given in exchange for performance or a return 

promise, requiring mutual benefit and detriment to both parties. 

 Here, CI shipped a computer, thus incurring a detriment but receiving the benefit 

of payment by Startup. 

 Startup paid a monetary price, incurring a detriment, but receiving the benefit of 

the computer. 

 Each performance was the inducement for the other. 

 There is a valid consideration[.] 
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 DEFENSES 

 Statute of Frauds 

 UCC requires contracts for the sale of goods of $500 or more (or $5,000 under 

the 2003 UCC revision) to be in writing to be enforce[e]able. 

 Here this is a sale for $4,500 and thus would be within the original UCC statute of 

frauds. 

 

Sufficient Memorandum 
 

 A sufficient memorandum is a writing evidencing the formation of a contract, 

containing a quantity term, which is signed by the party to [be] held to the contract. 

 Here, the offer was made by mail by Startup.  This is a writing evidencing a 

contract.  UCC requires it to be signed.  But because it came with a check which must 

have been signed, and the order referred to the check, the documents together will be 

considered an integration and the contract will be enforceable. 

 Performance 

 Because there has been performance by part payment, this is sufficient to 

remove the contract from the Statute of Frauds to the extent of the payment. 

 The Statute of Frauds will not be an effective defense. 

 Unilateral Mistake 

 Where one party is mistaken as to a basic material fact upon which contract is 

based, and the other party knew or should have known this fact, the contract resulting is 

voidable by the mistaken, adversely affected, party. 
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 Startup was mistaken in its offer, accidentally requesting the model 100 instead 

of the model 10 as they intended.  The type of computer which was ordered is a basic 

fact of the contract. 

 Startup will argue that CI should have known of the mistake, because while 

requesting the model 100 Startup referred to the operating system and the price, which 

were not the operating system and price of the model 100 but apparently applied to 

model 10. 

 This makes it appear that CI reasonably should have known of Startup’s mistake.  

Because the law does not allow one to “snatch up” an offer known to be mistaken.  CI 

snatched up the offer by immediately shipping.  This evidences an occasion when 

unilateral mistake would be an effective defense. 

 Unilateral mistake is a valid defense, rendering the contract voidable by Startup. 

 CONDITIONS 

 An act or event not certain to occur which unless excused, gives rise to or 

extinguishes a duty to perform under the contract. 

1.  Express Condition Precedent 

In the negotiations, CI’s letter of June 5 required payment in full, including 

shipping, before shipment.  As part of the course of dealing, this statement is admissible 

to show the parties’ intent on the issue of time-of-payment. 
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Excuse of Condition 

Waiver 

Here, Startup paid only $4,500 for the model 100, which actually sold for $7,000.  

Because CI accepted the check in part payment and shipped the Model 100 anyway, 

this was a waiving of the right to insist upon full payment before the duty to ship arose. 

 
2. Implied in Law (Constructive) Condition 

A longer performance is a constructive condition precedent on a shorter 

performance. 

Thus, because the delivery of computer would be longer than the performance of 

paying, the duty of completing delivery must occur first before the duty to pay the 

balance arises. 

Excuse of Condition 

Perfect Tender Rule 

Startup’s duty to pay the balance never arose, because the performance did not 

occur in conformity to the contract.  Here, CI shipped a computer which did not conform 

in all respects to the contract: the computer ordered was to run on a Delta operating 

system, but the computer shipped ran on a Gamma operating system.  Under the UCC, 

shipment of a non-conforming goods is still an acceptance but is also breach. 

UCC requires perfect tender of performance.  The failure of the shipment to 

conform justifies the buyer to either: 

 
(a) reject the whole, 

 
(b) accept the whole, or 
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(c) accept any commercial unit or units and reject the rest. 

There are three exceptions to the perfect tender rule.  CI will try to argue for 

application of an exception: 

(a)  Delivery is made before the duty to perform is expired.  The buyer must notify 

the seller of the nonconformity and must then give the seller time to cure.  However, 

here the time for performance was not specified by contract and so upon receipt of the 

goods by Startup, CI had no further time in which to cure. 

(b)  Installment contract.  This is a shipment of only one item and is not an install 

contract.  This exception is inapplicable. 

(c)  Where the seller ships nonconforming goods, but states that it is only an 

“accom[m]odation” to the buyer, the buyer may reject the goods, but must give seller 

reasonable time to cure.  Here, the nonconforming goods were shipped without any 

mention of it being an “accom[m]odation.”  This exception will not apply. 

 No exception applies. 

 Thus, the failure of the sale to conform to the contract excuses the duty of 

Startup to perform by tendering payment. 

 BREACH 

 No duty is likely to be found to have been breached by Startup, due to (1) the fact 

that the contract is avoidable due to mistake, and (2) the fact that the duty to tender 

payment of the balance likely did not arise.  Thus, Startup will not be found to have 

breached. 
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REMEDIES 

 General Damages 

 General damages attempt to compensate for the loss of expectancy under a 

contract, by placing the nonbreaching party in the position he would have been in had 

the contract been fully performed.  The normal measure of damages for a breach by a 

buyer is for the seller to recover either (a) the difference between the market price and 

the contract price, or (b) the profits expected under the contract (particularly when the 

goods sold are of an unlimited supply). 

 CI cannot recover general damages where the contract is voidable, and no 

breach is found. 

 

 Restitutionary Damages 

Even where the contract is voidable, a plaintiff can recover for the reasonable 

value of the benefit conferred under the contract. 

However, CI cannot recover for the computer in this case, because it has refused 

to take back the computer when Startup offered to return it.  Under the avoidable 

consequence rule, the plaintiff cannot recover damages which he reasonably could 

have avoided.  Because CI could have avoided the damage of losing their model 100 by 

accepting its return, and refused to so mitigate, CI cannot recover for its loss. 
 


