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Question 4 

Upon completing his PhD studies, Cooper embarked on a nationwide search for a job 
as an instructor at various universities.  

 
Cooper had an all-day interview on the campus of North University (“NU”) in his home 
state, State A.  At the conclusion of the interview, the dean of NU offered Cooper a 
position as a tenure-track assistant professor.  Cooper accepted immediately, and the 
dean told him a written contract with details would be sent to him shortly.   

 
Cooper received the written contract from NU, read it carefully, and confirmed that the 
position title, tenure-track status, salary, and courses to be taught were all in conformity 
with the oral agreement he and the NU dean had agreed upon.  He signed the contract 
and returned it. 

 
Several months before the beginning of the school year, the NU dean called Cooper 
and informed him that he had been assigned to the newly-opened  State B campus of 
NU and that he would need to move to State B prior to the start of the September term.  
Cooper was unaware that NU had opened the new campus in State B.  There had been 
no mention of the State B campus during his interview.  The written contract that 
Cooper signed did not indicate at which campus he would be teaching.   
 
Cooper refuses to move to State B, which is over 1,000 miles away from the State A 
campus.   
 
Cooper sues NU for breach of contract, and NU cross-complains, alleging an implied 
term in the NU/Cooper contract that Cooper would teach at either of the NU campuses, 
seeking a decree of specific performance requiring Cooper to teach at the State B 
campus. 
 
How should the court rule on: 
 
1.  Cooper’s breach of contract claim?  Discuss. 

 
2.  NU’s request for specific performance?  Discuss.      
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Answer A to Question 4 
 

4) 

 

Cooper (C) v. NU (N) 

 CHOICE OF LAW 

 A contract for the sale of goods is governed by the UCC, whereas a contract for 

services is governed by the common law.  This contract was an employment contract 

and is thus governed by the common law as well as any statutory employment acts. 

 CONTRACT 

 A contract is formed when there is mutual assent (offer and acceptance), and 

consideration or some substitute for it. 

 OFFER 

 An offer is a manifestation of present intent to be bound that contains definite and 

certain terms.  It creates the power of acceptance in the offeree.  At common law, the 

required terms were quantity, time for performance, identification of parties, price, and 

subject matter. 

 Here, NU offered a tenured track position that contained all the essential terms.  

It contained the quantity (one job), time (next school year), parties (C and N), subject 

matter (tenured professor) and price (the offered salary).  Therefore this is a valid offer. 

 ACCEPTANCE 

 An acceptance is a manifestation of agreement to the terms of the offer in the 

manner required and intended by the offer.  Here, C agreed to all the terms, read it 
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carefully, signed it, and returned it.  Therefore he objectively and subjectively agreed to 

the terms of the offer and thus there is a valid acceptance. 

 CONSIDERATION  

 Consideration is a bargained[-]for exchange with either a benefit to the promisor 

or detriment to the promisee but usually both. 

 Here, the consideration was a tenured track job bargained for a salary.  This 

contains the necessary bargain and detriment elements.  C gained employment, and N 

gave up money for salary. 

 DEFENSES TO FORMATION 

 STATUTE OF FRAUDS 

 The statute of frauds requires that certain contracts be in writing and signed by 

the party to be charged.  Here, theoretically, the contract was for a tenure track position.  

However, because C could possible [sic] perform within a year (as there is no stated 

number of years) this contract does not fall within the statute.  If it did fall within the 

statute (if the tenured position was meant to be for more than one year and there is no 

way that N could have fired him before the year was up), the contract was signed in a 

writing and thus satisfied the statute. 

 MISTAKE 

 C may be able to defend on the grounds of unilateral mistake.  If one party is 

mistaken as to a material fact of the contract and they didn’t assume the risk of the 

mistake, and the non-mistaking party knew or had reason to know of the mistake, then a 

contract may be excused.  Here, if the court finds there was an implied term, then C will 

argue that he was mistaken about that fact.  C will argue that it was material in that it 

required him to move 1,000 miles away.  Furthermore he will claim that he didn’t 

assume the risk in that there was no indication in the interview that he would be 
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required to move to State B and it wasn’t indicated in the contract.  N should have 

known about the mistake in that they didn’t mention it in the contract nor include it in the 

contract.  It could be a reasonable assumption that if it wasn’t specified in the contract 

then it wasn’t included in the contract.  If, however, the term was implied and relied 

upon by N then the mistake defense would not prevail. 

 PERFORMANCE OF THE CONTRACT 

 IMPLIED TERMS 

 Usually courts will look to course of dealing, course of performance, or usage of 

trade to imply a term under a sales contract.  Under a service contract a court may do 

something similar and look to past employment contracts of the school and within 

college tenured track contracts in general.  If the court finds that it is customary or very 

usual to imply that term, then they may insert it.  It must be reasonable[,] however.  A 

contract will generally not fail if a reasonable term may be implied into the contract. 

 UNCONSCIONABLE 

 If the term was implied, but unconscionable, then the court may strike that term 

and enforce the rest of the contract.  A term is unconscionable if it was so one [-] sided 

that it would be unfair to enforce the contract.  Here, it was probably not procedurally 

unconscionable in that there seems to be no unfairness in the bargaining.  C will argue 

that implying that term would be unconscionable.  He would argue that forcing him to 

move over a thousand miles away without notice that he would be assigned to that 

campus is so one[-]sided that it would be unfair to enforce it.  Forcing C to accept a 

contract that requires him to move a thousand miles away without notice may very well 

be unconscionable, and thus unenforceable. 

 MODIFICATION 

 At common law a modification of a contract requires new consideration to be 

binding, unless there were unforeseen[n] circumstances that came to be that would 
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make it fair and equitable for the modification to take place.  Here, a contract was 

formed on the terms of the contract.  The contract did not state that C will be assigned 

to State B and because it would probably be unconscionable to force C to move a 

thousand miles without prior notice, the contract is formed on the stated terms.  N trying 

to modify would be to no avail as there was no new consideration.  N will probably [be] 

found to have assumed the risk by not mentioning the specific place of employment in 

the contract[.] 

 ANTICIPATORY REPUDIATION  

 An unequivocal statement by one party that they will not perform there [sic] side 

of the contract gives grounds to the other side to suspend performance and sue for 

breach, or wait a reasonable amount of time [and] then sue for breach.  Here, by 

informing C that he would have to move, C may argue that it was an unequivocal 

statement that they would not perform and thus C would then have a right to not 

perform and sue. 

 PAROL EVIDENCE 

 The court will probably find that the contract was an intended final integration of 

the contract and thus no prior or contemporaneous oral evidence may be allowed.  If it 

was only a partial ingeration [sic] in that place of performance was ambiguous, then the 

court may allow introduction of course of performance, course of dealing, and usage of 

trade to sort out ambiguities. 

 
10. SPECIFIC PERFORMANCE 

Specific performance of a contract is only allowed w[h]ere there would not be an 

adequate damages (money) remedy at law.  Fu[r]thermore, courts will not use specific 

performance if it was a unique good or it would be hard to supervise the remedy.  

The[sic] will generally only allow them in employment contracts if there was a trade 

secret or covenant not to compet[e].  Courts generally do not allow specific performance 
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in employment situations to avoid possible constitutional issues relating to involuntary 

servitude. 

 Here, the court will probably find that N breached the contract by anticipatorily 

repudiating the contract and there was no implied term.  It will probably not grant 

specific performance in that this is an employment contract and would find it hard to 

enforce or supervise.  C had no trade secrets and there was no covenant not to 

compete[.]  The remedy will probably be rescission of the contract based on the 

mistake that C made that N should have known [it] might be relied upon.  

Furthermore, if N prevails, they would probably only recover the cost of finding 

substitute employment and other reasonably foreseeable consequential (Hadely v. 

Baxendale) damages. 

 

 

END OF EXAM
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Answer B to Question 4 
 

HOW SHOULD THE COURT RULE ON COOPER’S BREACH OF CONTRACT 
CLAIM? 

 Contract 
 

 Is a promise or set of promises, the breach of which the law provides a remedy. 

 This is an employment contract, therefore common law rules apply. 

 Offer 

 Is an outward manifestation of present contractual intent to [be] bound by definite 

and certain terms communicated to the offeree. 

 After Cooper’s interview with NU (Northern University), the Dean offered Cooper 

a position as a tenure track assistant professor.  The facts are not specific as to salary 

but has the necessary terms for an offer and we will assume the missing terms exist. 

 Acceptance 

 Is an unequivocal assent to the terms of an offer communicated to the offeror. 

 Per the facts Cooper immediately accepted the Dean’s offer. 

 Written Confirmation 

 Cooper received the written contract from NU.  He read it to ensure all the 

necessary terms and previous oral agreement were contained within.  This contract 

indicated the position title, tenure status, salary and courses to be taught.  Cooper 

signed and returned it to NU. 
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Consideration 

 Is that for which it is bargained for in exchange of legal detriment. 

 Cooper’s consideration is his teaching at NU in return for his salary and NU’s 

consideration is getting Cooper to teach and they will pay him the salary. 

 Therefore, there is consideration on both sides and a valid contract exists. 

 Parol evidence 

 A final written contract cannot later have oral testimony to contradict terms of the 

written offer. 

 Per the facts, when Cooper interviewed at State A’s campus, there was no 

mention of a State B campus.  Nor does the written contract mention anything about 

Cooper going to teach at State B’s campus.  Cooper’s argument here is over a missing 

term or detail of the written contract indicating state designation. 

 Therefore, there is no contradiction between Cooper’s statements and the written 

contract so Cooper will be allowed to introduce evidence and statements interpreting 

the true meaning of the contract as it pertains to the missing term. 

 Mutual mistake 

 Is where both parties err on a term of a contract. 

 Cooper believes that he is going to be working at State A campus while NU 

believes he will be working at State B campus which is 1,000 miles away.  This is a 

material difference to the believed contract and the mistake is on both sides. 
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 Therefore, since there is no true meeting of the minds, there is no mutual assent 

and Cooper may avoid the contract. 

Ambiguity 

 Is an uncertainty to a term of a contract. 

 At the time of contract formation, Cooper was aware of only one NU campus 

which was the one in State A which he applied and interviewed at.  When being notified 

Cooper [sic] of the State B campus it was newly opened and Cooper was unaware of 

the campus.  In fact there was no mention of the State B campus during the interview.  

Furthermore, the written contract Cooper signed made no mention as to a State B 

campus. 

 NU will argue that the job position was working for the university more so than a 

location and that as Cooper’s potential employer, he would have to work at whichever 

campus they had a need for him and at this time it is at Campus B. 

 Cooper will argue that campus knew of State B, however, failed to mention it to 

him and that by him being an innocent party to the ambiguity, his interpretation shall be 

used. 

 Therefore, Cooper may be able to teach at Campus A because of the ambiguity. 

 Unsconscionability 

 The court may choose not to enforce a portion of a contract or the entire contract 

if it is found to be oppressive and incomprehensible.   

 Cooper will ask that he remain at State A where he interviewed, lives and was 

aware of being the only campus for NU.  He will further argue that it is unreasonable for 

him to move 1,000 miles to help staff NU’s State B campus. 
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 If the court feels that this forced move is oppressive to Cooper, he may avoid that 

term. 
 

 
Modification 

 Is an agreement between the contracting parties to modify a contract and it 

requires consideration. 

 Per the facts, Cooper is intending to teach at Campus A. He feels that this is the 

true contract and if he wins his arguments as discussed above, he will be granted his 

position at the State A campus.  For NU, to get Cooper to teach at Campus B would be 

a modification of their current contract and in doing so would require mutual assent to 

the modification as well as new consideration. 

 Breach 

 Is a failure to perform that goes to the essence of the contract. 

 Several months before the beginning of school, NU’s Dean called Cooper and 

told him that he had been assigned to the newly opened State B campus which is over 

1,000 miles away and told Cooper that he would have to move there to be able to teach 

by September. 

 Cooper’s expectations were that he would teach at NU’s State A campus which 

is in his home state and near his house.  NU was not going to allow Cooper to teach at 

the State A campus as they had contracted. 

 Rescission 

 The court may use the equitable relief of rescission to place the parties in the 

position they would [be] in had the contract never been formed. 
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 Since Cooper does not want to go to State B and NU only wants him to teach at 

State B, they may  both choose to rescind the contract by which neither party will have a 

duty to perform. 

 Therefore, the court may find that the original contract with its implied assumption 

will allow Cooper to work in his position at the State A campus. 

HOW SHOULD THE COURT RULE ON NU’S REQUEST FOR SPECIFIC 
PERFORMANCE? 
 

 Specific Performance is a court-ordered remedy generally retained for property 

injunctions and employment contracts.  However, in employment contracts it is used as 

injunctive relief for one employer losing its trade secrets to its competitor through an 

employee.  There are no special relations between Cooper and NU to [sic] as he would 

have special knowledge of their trade secrets.  Furthermore, they are seeking to force 

Cooper to work for them.  It is illegal and against public polity to use the courts for 

forced services.  NU will also be able to seek other proper remedies other than 

Cooper’s involuntary servitude. 

 Impracticability 

 If a contract isn’t practical to perform, the court may excuse its duty to perform. 

 Cooper lives near the State A campus and has grown up in that town, he wants 

to live in that town.  For him to uproot and move to State B would be very detrimental to 

him socially and economically because he would have to sell his home, leave his friends 

and family, and move over 1,000 miles away to State B campus.  This would be a 

grievous hardship and very impractical for Cooper. 

 NU will argue that it is not impractical for Cooper to move[;] however, for Cooper 

to keep his professor position with NU he would have to move and teach at Campus B. 
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 NU has several months to locate a professor for their State B  campus and they 

can easily advertise and locate someone to take the position rather than attempt to 

force Cooper into moving to and teaching at State B.  There, NU does not have any 

damages and has other relief available to them. 

 
 

 


