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Question 3 
 
Apple Orchards (“Apple”), a grower of apples, entered into a written contract with 
Best Bakery (“Bakery”) to supply Bakery with all of Bakery’s apple requirements 
for one year.  Under the contract, Apple was required to deliver on the first day of 
each month the quantity of apples that Bakery required.  The contract price was 
$5,000 per month, payable upon delivery of each shipment. 
  
Apple delivered the required quantity each month for the first six months.  At the 
end of the sixth month, Apple assigned its contract with Bakery to FruitCo, which 
undertook to deliver the requisite quantities for the remainder of the contract 
term.  Bakery, having some doubts about FruitCo’s reliability, wrote both Apple 
and FruitCo a letter in which Bakery stated, “I want to be absolutely sure that 
both Apple and FruitCo will guarantee that I receive the quantity of apples that I 
require each month.” 
  
Neither Apple nor FruitCo responded to Bakery’s letter.  In the seventh and 
eighth months of the contract, FruitCo made deliveries that were substantially 
short of the quantity that Bakery required and that Apple had previously 
delivered.  Nevertheless, Bakery accepted and paid for the short shipments. 
  
At the end of the eighth month, Bakery entered into a contract with Davis Farms 
(“Davis”) to supply Bakery with its requirements for apples for the remaining four 
months of the year.  The contract price was $7,500 per month, payable upon 
delivery of each shipment.  Bakery wrote a letter to Apple and FruitCo informing 
them that Bakery would no longer accept any apple shipments from either of 
them. 
  
Bakery then sued both Apple and FruitCo for breach of contract to recover the 
difference between the Apple/FruitCo contract price and the Davis contract price. 
  
Apple defended on the ground that, after its assignment to FruitCo, it was no 
longer liable to Bakery.  FruitCo filed a counterclaim for breach of contract 
against Bakery to recover its lost profits. 
  
Which party is likely to prevail in the lawsuit involving: 
 
 1.  Bakery vs. Apple?  Discuss. 
 
 2.  Bakery vs. FruitCo?  Discuss. 
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Answer A to Question 3 
 

1. Bakery v. Apple (B v. A) 
 

Does UCC apply? 
 
UCC applies to contracts for the sale of goods.  Here, the disputed matter is 
apples, also known as perishable goods.  UCC is in accord. 
 
Is there a valid contract? 
 
Offer 
 
Under UCC, a contract can be made in any sufficient manner to show the 
intention of the parties. 
 
At common law, an offer requires a manifestation of present contractual intent in 
which the definite and certain terms are communicated to the offeree, creating 
the power of acceptance. 
 
Here, A entered into a written contract with B.  The terms of the offer stated that 
A was to supply B with all of B’s apple requirements for one year.  Therefore, an 
offer was made for the purposes of UCC; if the parties so intended then a 
contract was entered into.  
 
Requirements/Output 
 
A requirement/output contract requires the parties of a contract to deal 
exclusively with each other for the purposes agreed upon in regards to quantity. 
 
Here, a valid requirements/output contract was entered into by A & B, in that A, 
grower of apples, agreed to output all of B’s apple requirements for one year. 
 
Statute of Frauds 
 
Requires that certain contracts must be in writing.  One of those requirements is 
that the sale of goods contract of $500 or more must be in writing.  Here, the 
contract price was $5,000 per month and was written; therefore, the Statute is 
satisfied. 
 
Firm Offer 
 
Under UCC, and offer made by a merchant is irrevocable without consideration 
for the time stated in the offer or reasonable period of time, not to exceed three 
months. 
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Acceptance 
 
Manifestation of assent to the terms of the offer 
 
Here, the facts state that there is a valid contract; therefore acceptance has been 
assented to. 
 
Consideration 
 
Bargained for exchange in which there is a benefit conferred and detriment 
relied, causing something of value to be transferred between the parties.  Under 
UCC, consideration is not required, only good faith and commercial 
reasonableness between the parties. 
 
Here, $5,000 per month is to be paid by B to A for all B’s apple requirements to 
be supplied by A for one year.  This is valid consideration. 
 
Therefore, there is a valid contract. 
 
Assignment of Contract 
 
An assignment is the right to receive.  A party in a contract may assign their 
rights to another to receive as long as the contract does not state otherwise.  
Even if the contract does state otherwise the party has the power to assign the 
right to receive. 
 
Here, A assigned its contract with B to Fruitco (F), which undertook to deliver the 
requisite quantities for the remainder of the contract term.  There is no language 
to state otherwise; therefore there was a valid assignment between B to F. 
 
Under UCC, a valid assignment automatically carries with it the delegation of 
duties under the contract.  A delegation is the right to perform under the contract.  
Here, when Fruitco undertook duty to deliver the requisite quantities for the 
remainder of the contract term, a valid delegation of duties was created under the 
contract.  If F in any way breaches his duty to perform, then A can sue either B or 
F.  Here, Bakery exercises that right to sue A for the breach of contract when F 
failed to perform as A did by delivering substantially short quantities of the apples 
Bakery required. 
 
Demand of Assurance 
 
Under UCC, if a merchant has reason to believe that the contracting party will not 
perform under the contract, then he may demand assurance of their 
performance.  If the other party does not respond back within 30 days, then the 
party can presume by their conduct that they do not intend to perform, creating 
an immediate action for breach of contract. 



 26

Here, B had some doubts about F’s reliability.  It is unstated whether he was 
warranted in doubting F, but nonetheless, he wrote a letter stating “I want to be 
absolutely sure that both Apple and Fruitco will guarantee that I receive the 
quantity of apples that I require each month.”  Neither A nor F responded to his 
letter.  A, who validly assigned the contract to F may have a defense in that he 
had been discharged of his duty to perform and right to receive by vesting power 
of assignment and delegation in F.  F, on the other hand, is the primary party 
whose performance B is demanding assurance about.  Since B did not get any 
response back within 30 days, then he can infer from his conduct that he does 
not intend to perform under the contract. 
 
Seller’s Breach 
 
In order to prevail under breach, it must be determined whether or not a major or 
minor breach occurred.  This is shown by whether or not the parties substantially 
performed under the contract.  If substantial performance can be shown, then 
there is only a minor breach; if not then there is a major breach. 
 
Here, the original contract before assigned required that A supply B with all B’s 
apple requirements for one year.  A delivered the required quantity for the first six 
months.  At the end of the sixth month A assigned the contract with B to F.  If the 
courts determine that A materially breached the contract with B, then B would be 
entitled to the difference between the A/F contract price of $5,000 per month and 
the Davis contract price of $7,500 per month plus incidental damages. 
 
Therefore, it is likely that Bakery will prevail.  
 
Bakery v. FruitCo (B v. F) 
 
Prospective Inability not to Perform 
 
Conduct by breaching part showing that he is not forthcoming to perform at the 
time it is due. 
 
Here, F did not respond nor did he deliver the correct quantity of goods that B 
required in the seventh and eighth months of the contract.  Therefore, B could 
have reasonably believed that F has no intention of performing the contract as 
promised. 
 
Accepting non-conforming goods 
 
If a seller sends non-conforming goods as an accommodation to the buyer, the 
buyer has the choice to accept all the goods, reject all the goods, accept in part, 
reject in part. 
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Here, although F delivered a substantially short quantity of apples that B 
required, B nevertheless accepted and paid for the short shipment.  Therefore by 
his conduct, B accepted non-conforming goods and should not be able to bring 
suit for the loss of goods. 
 
Damages 
 
B would be entitled to damages for the difference in price to “cover” and the 
contract price plus incidental damages. 
 
Therefore, it is likely that F would prevail under the lawsuit. 
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Answer B to Question 3 
 

BAKERY (B) V. APPLE (A) and Fruitco (F) 
 
Governing law? 
 
Since this is a contract for the sale of goods, and not for a service or real estate 
transaction, the UCC will govern.  Goods are defined as movable, tangible 
objects at the time of the contract. 
 
Merchants? 
 
Special rules apply to parties to a UCC K when they are both merchants, or 
parties who normally deal in the type of goods in the K or have a specific 
expertise in the goods.  Here, Apple (A) is a grower who normally sells apples, 
and B is a baker who normally buys apples to incorporate into her baked goods. 
 
Writing required? 
 
A writing is required under the Statute of Frauds for the sale of goods which are 
over $500.  Here, since the K calls for $5000/mo, a writing is required.  Here, 
there is a writing to support the K. 
 
Valid Contract? 
 
A valid contract is a promise or set of promises that for the breach of there is a 
remedy at law, and performance of the law considers a duty.  In order for there to 
be a valid K, there must be mutual assent (offer and acceptance), consideration 
or substitute, and no defenses to formation. 
 
Offer? 
 
An offer is a promise, undertaking or commitment, manifesting and present intent 
to be bound, with definite and certain terms, communicated to an identifiable 
offeree so that a reasonable person would construe it as inviting acceptance. 
 
Here, we have a Requirements K for the supply of apples.  A has agreed to sell 
to B all of the apples it may require (promise), for one year at the price of 
$5000/mo (certain terms), and presumably signed by both parties (which 
demonstrates it was communicated to B).  Because both parties are merchants, 
quantity does not have to be given in definite terms; they have an implied duty of 
good faith with respect to the quantity of the requirements.  A court will find there 
is sufficient certainty of terms to find a valid offer. 
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Acceptance? 
 
An acceptance is an unequivocal assent to the terms of the offer, made under no 
undue pressure or absent fraud or misrepresentation.  Here, since the facts 
indicate there was a written K between A and B there was an acceptance.  Also, 
substantial performance of bilateral installments K is deemed to be effective 
acceptance. 
 
Consideration? 
 
Consideration is the exchange of some form of legal detriment by the parties to a 
contract.  The courts do not generally look into the adequacy of consideration, as 
long as it was in good faith.  Furthermore, a K between merchants under the 
UCC requires no consideration, just that the parties agree to the terms of the K in 
good faith.  However, there is still valid consideration here, where A has 
promised to sell apples, and B has promised to pay for them; therefore they have 
both incurred legal detriment. 
 
Assignment/Third Party Beneficiary? 
 
An assignment occurs where a party to a K (assignor) assigns his rights or 
responsibilities under a K to another party (assignee).  Assignments are 
generally permitted as long as they do not materially alter the responsibilities or 
rights of either party to the K.  Here, A has assigned its responsibilities to perform 
under the K with B to Fruitco (F).  Such an assignment is legal and not a breach 
of the original K with B so long as it doesn’t materially affect the benefit of the 
bargain that B expected from A, and as long as their K does not invalidate 
assignment.  Also, A’s assignment to F does not relieve A from liability under the 
K with B, and B can sue either one of them for breach of K.  Here, B is a third 
party beneficiary of the assignment between A and F, and can sue either one of 
them for breach of K. 

 
Demand for assurances? 
 
Where a party to a K has doubts about the other’s ability to perform according to 
the terms of their K, she may make a demand for assurances for the continued 
dedication of the other party.  Where the party making such demand does not 
receive adequate assurances within a timely manner, the demanding party may 
treat it as an Anticipatory Repudiation. 
 
Anticipatory Repudiation? 
 
Where a party has received either an unequivocal statement from the other party 
of their intention not to perform under a K, or where the party has failed to give 
adequate assurances of continued performance when requested to do so, the 
nonbreaching party may 1) treat the repudiation as a breach and sue 
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immediately, 2) suspend her own performance and wait ’til the time the other 
party’s performance is due, 3) make demand for assurances, or 4) do nothing 
and encourage performance. 
 
Here, although there were no responses from either A or F in the demand for 
assurances, there was still not an unequivocal statement indicating an 
unwillingness to perform, and F did in fact make further shipments.  Therefore, 
there likely was not an anticipatory repudiation. 
 
Buyer’s Rights of Rejection? 
 
A buyer of goods may completely reject a nonconforming shipment, keep the 
entire nonconforming shipment, or keep only the commercial units and reject the 
rest.  Here, although the quantity of apples was substantially short of the quantity 
B needed, she nevertheless kept the shipment and paid for them. 
 
Breach? 
 
A party has breached a K when she has failed to substantially conform to the 
terms of the K.  Here, there is a question as to whether the short shipments by F 
constituted a material breach by F.  The original K was satisfactorily performed 
by A for the first six months, and although B received two short shipments, that 
may not constitute a material breach and entitle B to cancel the K and seek 
cover.  The facts indicate that she made no demands for a cure, not even a 
complaint about the nonconforming shipments by F.  As mentioned above, a 
buyer has a right to reject certain shipments in an installments/requirements K, or 
to request that F cure the shipment, but she may not treat the whole original K 
between B and A as materially breached without first requesting a cure; therefore 
she was not justified in breaching the K and contracting with Davis Farms. 
 
Damages? 
 
B will sue for expectation damages, in other words, to receive the benefit of the 
bargain as if the K had been fully performed.  Since she feels that A and F 
breached, she will want to recover the difference between market price and K 
price for the remaining 4 shipments she purchased from Davis, plus any 
incidental (cost of cover) and consequential damages (if foreseeable at time of 
K).  However, since she was unjustified in rescinding the K between B and A, she 
will likely not be able to recover the damages. 
 
Expectation damages? 
 
Expectation damages are available to a nonbreaching party, giving them the 
benefit of the bargain they K for.  Here, F and A might countersue B for 
expectation damages since they are relatively easy to assess, at 5K/mo.  
However, if the courts find that the damages are difficult to assess, then they can 
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sue for any costs incurred in reliance of the K under a Promissory Estoppel 
theory. 
 
Can B sue either F or A? 
 
As mentioned above, since A was not relieved from liability under the K with B, A 
and F can both be liable jointly to B; however, B’s suit will likely fail. 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


