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Question 1 

Abby and Paula entered into a valid contract under which Abby agreed to buy 
and Paula agreed to sell for $1.5 million a printing press for Abby‟s business.  
Abby made a $500,000 payment to Paula at the time of the sale and agreed to 
make the final payment of $1 million in six months.   

Just prior to the date the final payment was due, Abby sold her business, 
including the press, to Bert.  As part of the sale, Bert agreed with Abby to pay 
Paula the $1 million due her.  Abby represented in the purchase agreement 
between Abby and Bert that all of the business equipment  was in working order, 
although she knew that the press never functioned as it was intended to.  In fact, 
Abby had previously requested of Paula that she repair or replace the press, but 
Paula had refused to do so. 

After Bert bought the business he discovered the problem with the press.  He told 
Paula that he would not pay her the $1 million due until she repaired or replaced 
the press.  Paula immediately filed a breach of contract lawsuit against Bert for 
the outstanding $1 million balance.  Bert denies any obligation to pay Paula the 
$1 million on the basis that he had never entered into any contract with Paula.   

In addition, Bert asserts two other defenses:  First, that the printing press is 
defective and unsuitable for its intended purpose.  Second, that Abby materially 
misrepresented the condition of the press. 

1. Under what theory or theories may Paula be successful in her breach of 
contract action against Bert?  Discuss. 

2. What is the likelihood that the additional defenses asserted by Bert will 
prevail?  Discuss. 
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Answer A to Question 1 
 
Abby and Paula entered into a valid contract.  This removes formation issues of 
offer, acceptance and consideration from issue. 
 
This is a contract for goods and UCC applies.  A “good” is personal property that 
is moveable at the time of the sale.  Here, the property is a $1.5M printing press 
which was movable to Abby‟s  place and is, therefore, a “good”. 
 
Paula as a seller of printing presses and Abby as a business owner in need of a 
$1.5M printing press can both be assumed to be Merchants based on special 
knowledge and/or experience in performing the duties of selling presses or 
printing.  Merchants have a higher duty of “fair dealing” which becomes important 
in the defense to the breach action based on the faulty press (see Bert‟s 
Defenses infra). 
 
1st call:  Under what theory or theories may Paula be successful in her 
breach of contract action against Bert? 
 
Paula v. Bert: 
 
Paula is a 3rd party beneficiary under the contract between Abby and Bert 
(discussed below).  She may sue Bert for breach under her rights as the 3rd party 
beneficiary.  
 
She also has the right to demand assurance of payment from Bert as the 
delegatee of Abby‟s duty.  Here, we also find that Bert repudiated the contract 
duty to pay Paula when he indicated: “He [Bert] told Paula that he would not pay 
her the $1M due until she repaired or replaced the press.”  When this occurred, 
Paula did not have to wait for a specific time of performance but was able to 
bring an action for breach immediately upon such anticipatory repudiation. 
 
Each theory that Paula uses depends on whether there was a valid delegation of 
the duty to pay to Bert and, therefore, the creation of rights in Paula as a 3rd party 
beneficiary.  These two issues are now discussed below: 
 
Delegation: 
 Definition:  A delegation occurs when duties under an existing valid 
contract are passed over to a third party.  In order for this to be effective the 
following must be considered: 
 
 Was the duty delegatable:  The courts do not favor delegation but certain 
duties are delegatable if they are not too personal to the contract.  Here, the duty 
delegated was payment of money which is not considered too personal.  There is 
no indication that the contract between Paula and Abby contained any clause 
prohibiting delegation. 



6 
 

 Duty is delegatable. 
 
 Did Bert assume the duty: When “Bert agreed with Abby to pay Paula 
the $1M due to her” he assumed the duty that had been delegated. 
 Effect of Delegation:  When a duty is delegatable and has been 
assumed, it places the delegatee in the shoes of the delegator.  Here, Bert 
assumed the duties of Abby-“stepping into Abby‟s shoes”.  Thus, if Abby owed 
Paula $1M then Bert now owed Paula $1M. 
 Novation:  A novation is an agreement among all of the parties to an 
agreement that an assignment and/or delegation of rights/duties is acceptable.  
Here, that would require that Paula agreed in advance to the delegation.  Here, 
there is no indication of such agreement by Paula so there is no Novation. 
 Defenses:  Bert has a defense to the contract he formed with Abby based 
on misrepresentation which may void that contract and eliminate his 
responsibilities to Paula (discussed infra under heading “Bert’s Defenses”). 
 
3rd Party Beneficiary: 
 
 Definition: A third-party beneficiary is one who receives rights or a benefit 
through a contract between two or more other parties who, while forming the 
contract, intended to benefit the 3rd party.  Here, Paula became a third-party 
beneficiary at the time that Abby sold her business to Bert and placed into the 
contract with Bert the delegation of the duty to pay Paula the $1M owed as the 
balloon payment for the printing press.  When this delegation was placed into the 
contract (represented in the purchase agreement between Abby and Bert) and 
Bert agreed to pay it manifests present intent to benefit Paula.  Paula is, 
therefore, a 3rd Party Beneficiary. 
 Privity:  Normally, only those in privity have rights within a contract.  
However, Lawrence v Fox determined that, in the case of third-party 
beneficiaries, privity is not required.  Paula, therefore, has rights if other elements 
are met under this contract.  
 Intent of contracting parties:  In order for Paula to have rights there 
must have been present intent on Abby and Bert‟s part.  Discussed supra. 
 Classification of 3rd party beneficiary:  Whether one is an intended 
beneficiary (RSt.) which is a Creditor or Donee beneficiary or if one is merely an 
incidental beneficiary affects the rights of the 3rd party.  Here, because Bert 
assumed a duty to pay a debt owed to Paula, Paula is a Creditor Beneficiary (an 
Intended Beneficiary).  This gives her strong contractual rights if she is vested. 
 Vesting:  In order for a 3rd Party to be able to enforce any potential rights 
under a contract for which they became the 3rd P Beneficiary, they must first be 
vested.  Typically, for creditor beneficiaries vesting occurs on notice (some 
jurisdictions notice and assent).  Here, the facts do not provide much information 
about notice but one may assume notice had been made by the statement:  “He 
[Bert] told Paula that he would not pay her the $1.5M due until she repaired or 
replaced the press”; and by the fact that “Paula immediately filed a breach of 
contract lawsuit against Bert”.  Paula‟s rights would be considered vested. 
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Therefore, Paula could be successful in her action for breach against Bert absent 
any valid defenses. 
 
Call #2:  Bert’s additional Defenses – likelihood Bert will Prevail? 
Bert has two significant defenses he may raise: 
 That the printing press is defective and unsuitable for its intended 
purpose; and That Abby misrepresented the condition of the press when he and 
she entered into their contract. 
 
Each will be discussed in turn: 
 
Defective Press:  Bert, by stepping into the shoes of Abby, may assert all 
defenses against Paula that Abby could assert.  Here, Abby had informed Paula 
previously that “the press never functioned as it was intended to”; and “had 
previously requested of Paula that she repair or replace the press, but Paula had 
refused to do so”.  Paula, as a Merchant, has a higher duty of fair dealing.  
Between Merchants there is an implied warranty of fitness for the intended use.  
Here, Abby could reasonably expect that a $1.5M printing press would operate 
as it was intended to do.  Here, the press “never did”.  This implies that right from 
the start, the good delivered was defective.  When the contract is for a specific 
good such as this, it must perfectly conform or the buyer has a right to reject it 
(Perfect Tender Rule).  Here, Abby informed Paula that it was defective and 
demanded assurance that it would be repaired or replaced.  Paula‟s refusal to do 
so is a breach of contract.  Bert may assert this same defense against Paula and 
is likely to prevail. 
 
Misrepresentation: Paula only has an action against Bert if there is a valid 
contract between Bert and Abby as her rights are derivative as a third-party 
beneficiary.  Here, Bert may argue that Abby‟s material misrepresentation of the 
status of the equipment is a valid defense to contract formation between them.  
Here, Abby put in the purchase order that “all of the equipment was in working 
order” despite the fact that “she knew the press did not function as it was 
intended to”.  Bert should prevail against Abby, which will extinguish Paula‟s 
rights against him [Paula may still sue Abby.] 
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Answer B to Question 1 
 

Paula v. Bert 
 
UCC 
 
The transaction involves a dealing amongst merchants and a printing press 
which is considered goods under UCC. 
 
Goods 
 
UCC requires that goods be identified, be present and existing, before an interest 
in them can pass. 
 
Here, the printing press is present and existing. 
 
Merchants 
 
Merchants are those who hold themselves out as having special knowledge and 
skill and are required to act in good faith. 
 
Here, all the parties are merchants, Paula is a merchant who sold the printing 
press, Abby is the merchant who initially purchased the printing press, and Bert 
was the merchant who thereafter assumed the printing press when he purchased 
Paula‟s business. 
 
Offer 
 
Unlike common law, where the offer is the outward manifestation of present 
contractual intent definite and certain in terms and communicated to offeree, the 
UCC only requires the quantity to be evidenced, where in this case is one 
printing press. 
 
Acceptance 
 
Unlike common law, where acceptance is the unequivocal assent to the terms of 
the offer, under UCC acceptance may be promise of shipment, the act of 
shipment or shipment with notice.  In this case Abby‟s initial acceptance was 
evidenced by the printing press receipt confirmation. 
 
Consideration 
 
Unlike common law, where the consideration is that which is bargained for and 
given in exchange of a return promise or act and which requires legal detriment, 
under UCC an offer made by a merchant is sufficient without consideration for 
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time stated, reasonable time, but in no event longer than three months, known as 
the firm offer rule. 
 
Valid Contract 
 
Having said that and provided by the facts, a valid contract exists under which 
Abby agreed to buy and Paula agreed to sell for $1.5 million a printing press for 
Abby‟s business. 
 
Assignment 
 
An assignment is when a party to a contract intentionally releases him/her self 
from any rights under the contract and instead creates these rights under a third-
party.  Privity is not required, though the rights must be assignable and vested in 
the third party. 
 
The facts provide that as part of the sale, Bert agreed with Abby to pay Paula the 
$1 million due her.  Not considering the effect of the work “with” which could still 
keep Abby liable, Abby may have successfully assigned her agreement with 
Paula to Bert in the sales contract of her business.  Since privity is not required 
and since the rights are not too personal or prohibited by the contract, thus are 
assignable.  The rights vested in Bert when Bert agreed to pay Paula the $1 
million and its effect is that Bert replaces Abby in the contract between Abby and 
Paula. 
 
Thus, Abby assigned the rights to the printing press. 
 
Delegation 
 
A delegation of duties is possible where it‟s not prohibited by contract nor it is too 
personal. 
 
Provided that the facts do not indicate that any delegation is against the contract, 
and since the duties are not too personal, Abby did successfully delegate her 
duties to pay for the printing press to Bert. 
 
The effect of the assignment, which is the right to the printing press and the 
delegation to pay for the printing press via the sales contract executed by Abby 
and Bert, makes Paula the third-party beneficiary. 
 
Third-Party Beneficiary 
 
Third-party beneficiary is identified at the outset of the agreement, unlike 
assignment or delegation.  Privity is not required, only the intention of the parties 
when executing the agreement to be in the benefit of the third-party beneficiary.  
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In this case, the third-party beneficiary is Paula, [to] whom the rights vest 
according to majority with notice and assent, according to minority upon reliance. 
 
Thus, Paula is the intended third-party beneficiary creditor since a debt is due her 
for the printing press. 
 
The establishment of the third-party beneficiary via assignment and delegation 
thus creates the contractual obligation between Bert and Paula.  The effect of the 
delegation on Abby is that she will still be secondarily liable for the $1 million due 
Paula for the printing press.  However, having found the contractual link amongst 
Bert and Paula, Bert will owe Paula the $1 million. 
 
Breach 
 
Anticipatory repudiation 
 
Paula will assert that when Bert denied any obligation to pay Paula the $1 million 
on the basis that he never entered into any contract with Paula, that Bert 
breached his duty to pay. 
 
Damages 
 
Paula is entitled to the $1 million, however must correct the issues with the 
printing press (infra) under warranty. 
 
 
Warranty – Defense asserted by Bert 
 
Express warranty is expressly stated in the contract.  In this case the facts do not 
support the finding of such warranty. 
 
Implied warranty is implied in law from seller (Paula) to buyer (Bert). 
 
Implied warranty of merchantability is when the seller represents that the goods 
are of fair and average quality for normal use. 
 
Implied warranty of fitness is when the seller knows of the buyer‟s intended use 
and the buyer justifiably relies on the seller‟s knowledge and skills. 
 
It can be said that Paula is liable for the defects of the printing press, which is 
limiting it from performing just as a fair and average printing press during normal 
use.  Further, it can also be argued that Paula knew the buyer‟s intended use 
and the buyer relied on her special skills and knowledge regarding the printing 
press and its functions. 
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Misrepresentation of the condition of the press by Abby – Defense asserted 
by Bert 
 
This claim by Bert will be successful against Abby and not in defense to the case 
brought by Paula. 
 
Bert may argue that Abby intentionally misrepresented material facts regarding 
the functioning of the printing press, knowing it would induce Bert‟s reliance, to 
which he did. 
 
Bert will be able to recover any out-of-pocket damages against Abby. 
 
However, as mentioned, Bert must pay the $1 million and Paula must fix the 
issues with the printing press. 
 
Perfect Tender Rule 
 
Perfect tender rule mentions that in the event of nonconforming goods, the buyer 
may reject or accept all or portion. 
 
Single Unit 
 
Since the printing press is a single unit, perfect tender rule may only apply in the 
event the singly [sic] unless it has an extreme effect on the contract in its entirely. 
 
Acceptance 
 
An acceptance under UCC can be by any of the following: acceptance after 
inspection, failure to reject, or the use of the goods.  Provided that Abby was the 
initial party who did use the printing press and did not reject within reasonable 
time, it can be stated that there was sufficient acceptance by Abby.  However, 
had she not used the printing press and had she notified Paula within reasonable 
time she could have rejected the printing press. 
 
 
 
 
 
 
 
 
 
 
 


