
 
 

 

  

              
                
                 

             
                 

                  
             

               
                 
            

 
                   

                  
               
              

                 
          

 
             
                

                
   

 
                 

               
               

               
               
      

 
               
     

  
 

Question 3
 

Betsy contacted Sam, a salesman who works for Luxe, a company that sells luxury 
boats, and told him that she was interested in purchasing a luxury boat. Luxe provided 
Betsy with free airfare and lodging at a hotel resort near the Luxe boat showroom. After 
shopping at the showroom, Betsy became interested in the Wind Catcher model priced 
at $200,000. Sam explained to Betsy the features of the Wind Catcher and told her that 
it was “state of the art.” Sam gave Betsy a one-page purchase order form on which the 
words “Wind Catcher” were written in the blank space marked “Boat Model,” and 
“$200,000” was written in the blank space marked “Price.” Just above the signature line 
in red italics were the words “This offer by Purchaser is irrevocable for thirty (30) days. 
All sales are final when approved by Luxe.” 

Before Betsy left the hotel the next day, Sam came by to tell her that he had just learned 
that Luxe was about to raise its prices, but that she could order the Wind Catcher at the 
current price if she quickly returned the purchase order form she had received the night 
before. When Betsy returned home, she checked prices on the internet for comparable 
boats and decided the price quoted by Luxe for the Wind Catcher was a good deal. 
She signed and faxed the purchase order form to Luxe. 

After receiving the purchase order form from Betsy, Sam prepared the documents that 
Betsy would need to register the boat and went to the boat harbor where Betsy planned 
to keep the boat to make sure that the docking facilities were adequate for the Wind 
Catcher. 

A few days later, Betsy learned that, despite what Sam had said, Luxe had no plans to 
raise its prices and that the Wind Catcher was an older model without the navigation 
and safety features available on newer models. She immediately faxed a letter to Luxe 
stating that she did not want to make the purchase. That same afternoon Betsy 
received in the mail from Luxe a photocopy of the purchase order form that was 
stamped “Accepted” and signed by Luxe. 

Under what theory or theories may Luxe be successful in a breach of contract action 
against Betsy? Discuss. 
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Answer A to Question 3 

LUXE V, BETSY 

UCC or COMMON LAW? 

The UCC governs transactions for the sale of goods; a good is an item that is movable 

at the time of identification to a contract for sale. Most other transactions are governed 

by the common law. 

The transaction is for the sale of boat, which is movable at the time of identification to a 

contract for sale, and so is a good. 

Thus, this transaction is governed by the UCC. 

Merchants 

A merchant is one who deals in goods of the kind, or who otherwise by his occupation 

holds himself out as having knowledge or skill peculiar to the goods or practices 

involved in the transaction. 

Luxe sells luxury boats, and so deals in goods of the kind. Betsy does not deal in goods 

of the kind, and does [not] by her occupation hold herself out as having any particular 

knowledge or skill in relation to boats. 

Thus, Luxe is a merchant and will be held to a higher standard of good faith and fair 

dealing under the UCC; Betsy is not a merchant. 

FORMATION 

An enforceable contract is formed by mutual assent, often reached by an offer and an 

acceptance, plus consideration, absent any applicable defenses. 
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Offer 

An offer is an outward manifestation of present contractual intent, clear and definite in 

its terms, and communicated in such a way as to create in the offeree a reasonable 

expectation that the offeror is willing to enter into a contract. 

Preliminary Negotiations 

Sam showed Betsy Luxe’s boats, and gave her a purchase order form for the one she 

was interested in. However, this form was not an offer by Luxe, since [it] required 

Luxe’s final approval and so did not manifest present contractual intent, because Betsy 

could not form a contract by assenting to its terms. 

Offer by Betsy 

After some research, Betsy faxed Luxe the purchase order, after signing it. This was a 

manifestation of present contractual intent, since it gave Luxe the opportunity to form a 

contract by assent to the offered terms. The offer contained the following terms: 

Quantity: 1 

Time for Performance: not stated, but a reasonable time would be implied 

Identity of Parties: Luxe and Betsy 

Price: $200,000 

Subject Matter: “Wind Catcher” luxury boat 

These terms were sufficiently definite on which to base a contract, since a court could 

easily discern the rights and obligations of the parties, and craft an appropriate remedy 

for breach. 

The offer stated that the sale would be final when approved by Luxe, and so could be 

construed as requiring only Luxe’s approval/promise, but not a communication of that 

promise to Betsy; however, it would probably be implied that Luxe had a duty to notify 

Betsy within a reasonable time of its acceptance, since Betsy had no other reasonable 

way of knowing of the acceptance. 
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Irrevocable Offer? 

The offer stated that it was irrevocable for 30 days; however, since this promise was not 

supported by separate consideration, or even purported consideration, and since Betsy 

was not a merchant, the offer was still freely revocable. 

Revocation of Offer 

Betsy will argue that she validly revoked her offer when she faxed to Luxe a letter 

stating that she did not want to make the purchase. However, since Luxe had likely 

already accepted the offer, she could no longer revoke it and her revocation was 

ineffective. 

Detrimental Reliance on Offer (Rest. 2d sec. 87(2) 

Where an offeror makes an offer which he should reasonably foresee to induce the 

offeree’s detrimental reliance, resulting in action or forbearance to act, the offer will be 

held open for a reasonable length of time to avoid injustice. 

Luxe may argue that even if its acceptance was not effective before the rejection, the 

offer should be held open since Luxe relied on the offer. Sam relied on the offer by 

spending the time to prepare the registration documents and by going to inspect the 

harbor. This type of reliance was probably reasonably foreseeable, and if so Betsy 

might not be allowed to revoke her offer for a reasonable time. 

There was a valid offer. 

Acceptance 

An acceptance is an outward manifestation of unequivocal assent to the terms of an 

offer. 

Luxe, according to the terms of the offer, accepted Betsy’s offer when it approved the 

sale, thus unequivocally assenting to the offer’s terms; however, Betsy may argue that 

this approval was not an adequate outward manifestation; if it was adequate, Luxe’s 
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letter was probably a timely notification. If mere approval was not adequate, Luxe’s 

letter mailing the photocopy of the purchase order, signed by Luxe, was a valid 

acceptance. 

There is no indication that sending a letter was not a reasonable method of acceptance, 

so the manner of Luxe’s acceptance was probably adequate. 

Under the general “mailbox rule,” an acceptance is effective upon dispatch. Although 

some authorities hold that acceptance of an irrevocable offer is effective upon receipt, 

Betsy’s offer was not truly irrevocable. Thus, Luxe’s letter of acceptance was effective 

upon dispatch. 

There was a valid acceptance, and thus mutual assent. 

Consideration 

Consideration is the bargained-for exchange of legal benefit and detriment. 

Luxe was to give up a boat, a detriment, and to receive $200,000, a benefit; Betsy was 

to give up $200,000, a detriment, and to receive a boat, a benefit. Each party’s 

detriment was what induced the other party to contract, since each party viewed its 

detriment as the price of its benefit; thus, the exchange was bargained for. 

There is sufficient consideration. 

Defenses 

Statute of Frauds--UCC 2-201 

A contract for the sale of goods for the price of $500 or more is not enforceable unless 

evidenced by a writing sufficient to indicate a contract for sale between the parties, 

which is signed by the party against whom enforcement is sought and which states the 

quantity. 
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This transaction was for the sale of a boat, a good, for $200,000. 

Since this purchase order was signed by both parties, and gave the quantity as one 

boat, and was sufficient to indicate a contract for sale between Luxe and Betsy, there 

was a sufficient memorandum and the Statute of Frauds is satisfied. 

Misrepresentation 

Betsy will argue that she should be allowed to avoid the contract, since Sam (Luxe’s 

representative) misrepresented to her that (1) an immediate purchase was her last 

chance to purchase at the $200,000 price, and (2) the Wind Catcher was “state of the 

art.” 

Since Luxe actually had no plans to raise its prices, the first representation was false. 

Also, since a reasonable person would probably understand “state of the art” to mean 

that the boat included modern features, the second representation was also false. 

Betsy will claim that these representations, if Sam knew that they were not true, were 

therefore fraudulent, and that she justifiably relied on those representations in making 

her decision to promptly purchase the boat. 

If Sam did not know his representations were false, Betsy will argue that they were still 

material, since Sam made them with the intent of inducing her to enter the contract, and 

they might be expected to induce a reasonable person to agree. 

Luxe will argue that Betsy was not induced to enter into the contract because of Sam’s 

misrepresentations. Luxe will say that Betsy did not buy the boat because the price 

would increase later, but because the current price was better than other prices; she 

only made her decision more quickly because of the misrepresentation. 

Luxe will also argue that Sam’s “state of the art” misrepresentation did not induce Betsy 

to enter into the contract, since Betsy had been told all the features that were on the 
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Wind Catcher and bought the boat on that basis. She was only misled as to the relative 

modernity of those features, not as to the functions of the actual features themselves. 

Luxe will say that Betsy bought the boat because of its features, not because of its 

relative modernity. 

Betsy may or may not be able to avoid the contract on grounds of fraudulent and/or 

material misrepresentation. 

DUTIES 

Unless Betsy can avoid the contract for misrepresentation, she has a duty to pay for the 

boat and Luxe has a duty to deliver it. 

Conditions 

A condition is an act or event not certain to occur, which if excused or satisfied gives 

rise to or extinguishes a duty to tender performance under the terms of a contract. 

Constructive Condition 

Under the UCC, Luxe’s tender of delivery of the boat is a constructive condition to 

Betsy’s duty to pay. 

Excuse of Condition--Anticipatory Repudiation 

However, if Betsy positively refuses to pay for the boat before Luxe tenders delivery, 

this is an anticipatory repudiation and Luxe can bring suit for breach without first 

tendering delivery. 

BREACH 

If there is an enforceable contract, Betsy will be in major breach if she commits an 

anticipatory repudiation by refusing to pay for the boat. 
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REMEDIES 

Damages 

If Betsy commits an anticipatory breach, Luxe can make a reasonable and good faith 

sale of the boat to another party under UCC 2-706, and recover from Betsy the 

difference between the contract price and the resale price. Alternatively, Luxe can 

recover the difference between the contract price and the market price at the time and 

place for tender of delivery, under UCC 2-708. 

If either of these options is inadequate to place Luxe in as good a position as the sale 

would have done, such as a “lost volume” sale where Luxe can sell a practically 

unlimited number of the boats, Luxe can recover its expected profits. Luxe can also 

recover any incidental damages resulting from a breach by Betsy. 
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Answer B to Question 3
 

LUXE V. BETSY
 

UCC V. COMMON LAW 

The UCC governs contracts for the sale of goods. Goods are items which are 

identifiable and movable at the time of sale. 

This contract is for the sale of a luxury boat, an item which is identifiable and movable at 

the time of sale. 

Thus, this will be governed by the UCC. 

Merchants 

Under the UCC, a merchant is one who regularly deals with the goods in question, or 

who holds themselves out as having knowledge or skill peculiar to the goods. 

In this contract, Sam regularly sells boats, and will be a merchant under the UCC. 

Betsy does not regularly buy or sell boats, and does not hold herself out as having 

knowledge or skill peculiar to boats. Thus, Betsy will not be a merchant under the UCC. 

Thus, only Sam is a merchant under the UCC, and will be held to a higher standard of 

good faith. 

FORMATION 

A valid contract consists of an offer and acceptance, collectively known as mutual 

assent, plus consideration, minus applicable defenses. 
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Offer 

The outward manifestation of present contractual intent, which is sufficiently definite in 

terms, and is manifested in such a way as to create in the offeree the reasonable 

expectation that the offeror is willing to enter into a contract. 

Invitation to deal 

Betsy made an invitation to deal when she told Sam that she was interested in buying a 

luxury boat. This is not an offer, because it is not sufficiently definite in terms, and 

Betsy did not objectively manifest an intention to be bound by Sam’s acceptance. 

Thus this is an invitation to deal. 

Preliminary negotiations 

Betsy and Sam talked about the Wind Catcher, and Sam told Betsy the features of that 

boat. This is not an offer, because neither party made a statement that was sufficiently 

definite to constitute an offer. 

Offer 

Betsy faxed a purchase order form to Sam, which stated the following definite terms: 

1. Quantity: one boat 

2. Time for performance: a reasonable time 

3. Identity of parties: Sam and Betsy 

4. Price: $200,000 

5. Subject matter: a Wind Catcher boat 

This is an offer, because it is sufficiently definite in terms, and objectively manifests 

Betsy’s intent to be bound upon an acceptance by Sam. Under the objective theory of 

contracts, an offer which reasonably appears to be a valid offer will be found to be valid 

by the courts. 
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Thus, there is a valid offer. 

Merchant’s firm offer rule 

This is not a firm offer, because it is not given by a merchant. 

Thus, Betsy can still revoke the offer at any time prior to Sam’s acceptance of the offer, 

even though the offer states that it will be held open for thirty days. 

Revocation 

Betsy will argue that she effectively revoked her offer by faxing the letter to Sam, stating 

that she did not want to go through with the purchase. However, under the Mailbox rule 

of Adams V. Lindsell, an acceptance sent by mail is valid upon dispatch, and a 

revocation is only effective upon receipt. 

Thus, because Sam’s acceptance was sent by a reasonable means, and was 

dispatched prior to Sam’s receipt of Betsy’s revocation, the acceptance will be valid, 

and the revocation is ineffective. 

Thus, the revocation is not valid. 

Acceptance 

The outward manifestation of unequivocal assent to the terms of an offer. 

Sam manifested an unequivocal assent to the terms of Betsy’s offer when he mailed 

back a signed copy of the purchase order form, with the word “accepted” stamped on it. 

This is an expression of unequivocal assent, because Sam offered no new terms in his 

acceptance, and manifested his intent to be bound by the acceptance. 

Betsy will argue that the mail was not a reasonable means by which to accept, and thus, 

the acceptance is not valid. However, under the UCC, any reasonable means may be 

38
 



 
 

 

             

   

 

                 

           

 

 

        

 

                

              

 

 

               

            

 

   

 

    

                   

               

           

 

               

     

 

      

 

 

 

 

used for an acceptance, unless the offer explicitly limits acceptance to a particular 

method of acceptance. 

Thus, the use of the mail was reasonable, as the offer did not limit the means of 

acceptance, and time is not of the essence in this agreement. 

Consideration 

The bargained for exchange element of a contract. 

Both parties gave up something of value under the contract, either money or a boat. 

Further, both parties received something of value under the contract, either money or a 

boat. 

Because both parties viewed what they gave up as the price for what they received, 

there was a bargained for exchange of legal value, and valid consideration. 

Defenses to formation 

Statute of frauds 

Betsy will argue that because the contract is for the sale of a good for over $500, it must 

be in writing to be valid. (This requirement has been modernly raised to $5,000 

although the new rule has not been adopted in most states.) 

However, both the offer and acceptance were in writing, and Betsy, the party to be 

charged, had signed her offer. 

Thus, this defense is not valid. 
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Intentional misrepresentation 

Betsy will argue that Sam misrepresented the fact that the price of the Wind Catcher 

was going to go up, and she only had a small amount of time in which to purchase it at 

the lower price. 

Betsy will show that this representation was not true, and that she relied on the 

misrepresentation to her detriment. 

Betsy will further argue that Sam’s representation was made with the intent to cause her 

reliance, which it did. 

Sam will argue that Betsy would have bought the boat anyway. However, she can show 

that she likely would have found out that the boat was not such a good deal had she 

looked for a while longer at other boats. 

There was a false representation of present fact, likely made with the intent to induce 

reliance. However, unless Betsy can show that she relied on the misrepresentation, this 

will not be a valid defense. 

Thus, this is not a valid defense. 

Incapacity 

Betsy will argue that Sam, as a salesman, is not capable of accepting her offer. 

However, if true, this would only make the contract voidable by Sam, not by Betsy. 

Thus, this defense will fail. 

Undue influence 

Betsy will argue that Sam used undue influence in order to obtain her offer. However, 

Sam will argue that he was only doing as usual salesmen will do--trying to get a sale. 
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Because Betsy likely cannot show detrimental reliance on Sam’s misrepresentation, she 

will not be able to show that the misrepresentation unduly influenced her. 

Thus, this defense will fail. 

Duress 

This defense will not work, because only economic influence was used on Betsy--there 

was no threat of other harm. 

Warranties 

Sam told Betsy that the boat was “state of the art.” Betsy will argue that this is an 

express warranty, as it is not an expression of opinion, but of fact as to the nature of the 

boat an its accessories. 

Sam will argue that he was only “puffing”, and did not mean for Betsy to rely on his 

statements. 

Because the statement objectively appeared to be of fact, the court will likely construe 

this to be an express warranty. 

Breach of warranty 

Betsy will show that the boat is not actually state of the art, because it does not have the 

navigation and safety features that newer models have. This is not consistent with the 

express warranty that the boat is state of the art. 

Thus, there has been a breach of an express warranty. 
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Parol evidence rule 

Betsy will argue that Sam’s statement that the boat was state of the art is a condition 

precedent to her duty to pay. However, Sam will raise the parol evidence rule, arguing 

that evidence of a prior agreement may not be raised to change the integrated contract. 

Under UCC, section 2-202, evidence of a prior agreement may not be admitted if the 

court finds that the writing is integrated. 

Thus, this defense will be valid, and will not allow Betsy to raise the prior agreement. 

CONDITIONS 

An act or event not certain to occur, the non-occurrence of which gives rise to or 

extinguishes a legal duty to tender performance under the contract. 

Express condition precedent 

Betsy will argue that the boat’s being “state of the art” is an express condition precedent 

to her duty to pay the purchase price of the boat. 

The court will likely find that this is a covenant, rather than a condition, because the 

language of the contract does not state anything about the state of the boat. 

Thus, this is not likely a condition. 

Constructive condition precedent 

Where it is not stated by the parties, the courts will imply a condition that the shorter 

performance is conditioned upon the longer performance. 

Thus, Betsy’s duty to pay is conditioned upon Sam’s duty to tender the boat to Betsy. 
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Excuse to condition 

Sam will show that his duty to tender the boat is excused, because of Betsy’s 

anticipatory repudiation by stating that she does not want to make the purchase. 

This is a valid excuse to Sam’s duty. 

DISCHARGE OF DUTIES 

Commercial impracticability 

This defense will not work, because it is not subjectively impossible for Betsy to 

perform. 

Impossibility 

This defense will not work, as it is not objectively impossible for Betsy to perform. 

Duress 

This defense will not work, as there was no threat of any harm to Betsy. 

BREACH 

An unjustifiable failure to perform under a contract. 

Because there is a breach of an express warranty, and the warranty goes to the heart of 

the contract, Betsy is not in breach for telling Sam that she will not go through with the 

deal. 

However, Sam is likely in breach for his breach of warranty. 

If the court found that there was no breach of warranty, they would proceed as follows, 

infra. 

43
 



 
 

 

   

               

      

 

             

                 

  

 

                

             

 

 

 

              

    

 

               

 

 

    

                 

               

  

Anticipatory repudiation 

Betsy has anticipatorily repudiated by telling Sam that she does not want to go through 

with the purchase of the boat. 

Because of her repudiation, Sam is entitled to sue immediately for breach, encourage 

Betsy to perform, or wait until Betsy’s duty to perform arises, and then sue if she does 

not perform. 

Sam does have a duty to mitigate damages; however, and this might mean that he must 

sue immediately, if the price of the boat is about to go up. 

REMEDIES 

General expectancy damages: Sam may recover the profit he expected to make on the 

boat, plus incidental damages. 

Punitive damages will not be available, unless the court finds that Sam acted in bad 

faith. 

Lost profits seller 

Because Sam could likely have sold the boat to another buyer, he will be entitled to the 

profits he would have made on the sale to Betsy, plus incidental damages resulting from 

the breach. 
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