
 

Question 3 

Dana decided to purchase new carpet for her home from Larry. Before signing a 
contract, Larry carefully evaluated Dana's home, including the subfloor, and concluded 
that it would take approximately 10 hours over two days to complete the job. 

Dana entered into a written contract with Larry providing that she would pay him $2,500 
for the carpeting project, including the removal and disposal of the old carpet, any 
necessary repairs to the subfloor, and installation of the new carpet. 

When Larry ordered Dana's carpet, he discovered that the manufacturer's price had 
significantly increased.  Later, when he began to remove her old carpet, he discovered 
that the subfloor was in far worse condition than he had expected. He then realized that 
the job would take at least 15 hours to complete. 

As Larry worked, Dana expressed concern that he would not complete the job in time 
for an important dinner party she had planned for the following night.  She pressed him 
to complete the job as soon as possible.  He responded: “I’m going to lose at least $500 
on this job. Your carpet cost me a lot more than expected, and the installation is taking 
forever. If you really want me to complete this job by tomorrow, you should consider 
paying what the job is actually worth." 

Shocked by what Larry said, Dana feared that he might walk off the job.  Believing she 
had no alternative, she immediately agreed to pay an additional $500.  Larry worked 
later than usual that afternoon, and he completed the job in time for Dana’s dinner party. 

Dana is fully satisfied with the job, but has refused to pay Larry more than $2,500.

Larry has sued Dana for breach of contract. 

What arguments can Larry reasonably make to show that Dana has breached the 
contract, what arguments can Dana reasonably make to show that she has not, and 
who is likely to prevail?  Discuss. 

27 



 

Answer A to Question 3 
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Larry v Dana, Dana v Larry 

Common law. The UCC governs the law pertaining to the sale of goods. All other 

contracts are governed by the common law such as personal services contracts. Where 

there is a mix of a services contract and sale of goods, whatever predominates will be 

effectual. 

Here, Dana is both purchasing the carpet from Larry and he is also providing the service 

of installing it. It is not evident which one prevails since we do not know the dollar value 

of the installation vs. the supply of the carpet. For instance if the carpet cost $2000 and 

the install was $500 then we could consider this a UCC contract and vice-versa. 

Therefore, we can look at it from both points of view, that is the UCC and the Common 

Law. 

Merchants. A merchant is a party who deals regularly with goods in question of holds 

himself out to have particular skill regarding the good. Here, Larry is both dealing with 

carpets and also installing carpets and is thus considered a merchant. Dana on the 

other hand is homeowner and is not a merchant. 

Contract. A contract is defined as an agreement for which the law recognizes a breach 

and provides a remedy in the event of a breach. There must be valid offer, acceptance 

and legal consideration and no defenses.

Here, the facts tell us that they signed an agreement and therefore we can assume that 

there is a contract. 

UCC. Under the UCC only a quantity term was needed. Therefore, if we are so assume 

that this is a UCC contract, the quantity of the one carpet. 



 

Common law. Under the common law there is a requirement of definite terms. 

quantity - 1 carpet 

price - $2,500 

identity of the parties - Larry and Dana 

Time of performance - ? 

Subject matter - carpet for home 

Here we see that there is no time of performance. However, the courts can imply a 

reasonable term and this would not necessarily preclude that there is a contract. 

Therefore, in additional to there being a signed contract and with the necessary terms 

for both UCC and Common law it is evident that there is a binding contract. 

UCC. Modification of contract. Under UCC2-209 a contract can be modified for the sale 

of goods even when there is no valid consideration as there is an implied condition of 

good faith and fair dealing. 

Therefore, Larry will argue under the UCC that he has made valid change to the 

contract. He will argue that Dana agreed to the change in the contract by saying agreed 

to pay the extra $500.

Common law. Under the Common law, pre-existing duty rule (Alaskan Fish Packer 

case) there can be no change to a contract unless there valuable consideration. A valid 

exception to this would be a good faith dispute. 

Dana will argue that under the common law, there was no change in what she was to 

receive. She still received the carpet installed as per the contract. Larry on the other 

hand will show that there was a change for the undiscovered floor condition. It is noted 

that where a contractor finds previously undiscovered conditions he may attempt to get 

consideration for dealing with the problem. Dana, on the other hand, will argue that 
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Larry carefully evaluated here home including the subfloor and included in his price any 

necessary repairs to the subfloor. 

Further, Larry will attempt to introduce evidence that there was no time is of the 

essence clause of the contract. Under the common law there is a reasonable time given 

to the performance of a contract and a party can still be found to have substantially 

performed even if he goes beyond the time unless there is a time is of the essence 

clause (unless there is an implied material condition that time is of the essence when 

the party enters knowing that the benefit is based on the performance being completed 

at a certain time and here there is no evidence that Larry knows at contract formation 

anything about the dinner party and that the contract needed to be complete in time for 

it). 

Here, Larry will attempt to prove that somehow the consideration he gave was to finish 

the job faster as Dana now made time as being of the essence because she wanted the 

carpet installed. Dana will counter that although she made pressed him to finish in time 

for the dinner party she did not specifically change the contract to being time is of the 

essence. 

Statute of Frauds. Under the UCC contract of $500 or more must be signed and be in 

writing to be valid. Further, modifications must be in writing where they exceed $500. 

Here, the modification was in writing and therefore, Dana will argue that agreed orally to 

the modification and since it was not in writing it is not enforceable.

Under the common law, as a services contract, the modification need not be in writing. 

Defenses. 

Defense of Larry. Financial impractability. Where there was an unforeseen 

circumstance between contract formation and performance of the duty which would 

make the contract so burdensome so as to be financially impracticable the courts may 
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discharge the contract. However, the courts will rarely grant where there is a great 

added expense due to market conditions. 

Nevertheless, Larry could argue that the manufacturer’s price significantly increased 

between formation of the contract and his performance. Dana on the other hand will 

argue that this is a risk of doing business and she will likely prevail since as mentioned 

the courts have rarely discharged a contract for added expense. 

Further, since Larry has already performed and is seeking a remedy, discharge is just 

not in his interest and so he would not pursue this remedy at law. 

Defense of Dana. Duress. Duress may be either personal or economic. Where personal 

there is some threat to the defendant or her family. Economic duress will only prevail 

where the defendant shows they were 1. under a pressing need 2. the plaintiff 

aggravated the situation. 

Here, this defense seems unlikely as there is no evidence that Larry actually created the 

situation although Dana will argue that she really needed to have it done by the dinner 

party as it was important and that he took advantage of that situation. Again, this is a 

question for the trier of facts to decide on. 

Unconscionability. Where the term is so oppressive as to shock the conscious. This 

may be procedural (legalize ect.) or substantial (an oppressive term). 

Dana will argue she was shocked by what Larry said and therefore, it is 

unconscionable.

Breach. Common Law. Where there is substantial compliance there cannot be a major 

breach of contract. Since Larry completed the contract he will have a claim to the 

contract price plus any incidentals. 
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Remedies.
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Expectation damages. This puts the parties in the position of the contract being 

completed. 

Dana will argue that the original contract price was $2,500 and she got what she 

bargained for with no additions and so does not have to pay an additional $500.

Larry will argue that the modification was valid and therefore, he is entitled to the extra 

$500. 

 



 

Answer B to Question 3 

I. What law governs the contract?
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The Uniform Commercial Code (UCC) governs all contracts pertaining to goods which 

are movable tangible items at the time for identification to the contract. All other 

contracts are governed by the common law. Here, there is a contract for services 

regarding the installation of carpet into "Dana's home." Therefore the common law will 

apply. 

Predominate Factor Test- The predominate factor test is used by courts to distinguish 

whether a contract is goods or services based. Here, "Dana decided to purchase new 

carpet for her home from Larry. Carpeting is a good since it is movable and tangible. 

However, Larry was to "carefully” evaluate and inspect "Dana's home" and he was to 

install the contract. Therefore this is most likely a services based contract because 

although Dana is purchasing carpet from Larry she has also agreed to pay him "$2,500 

for the carpeting project" which does include the services of inspection, installation, 

"removal" of her old carpet accompanied with "any necessary repairs to the subfloor." 

Therefore this is predominately a services based contract since Larry is "carefully" 

evaluating "Dana's home" which seems to bear a greater burden upon him than simply 

selling her a carpet. The common law will apply and this is a services based contract. 

II. Is there a valid contract? 

A contract is a promise or set of promises for breach of which the law provides a 

remedy or in some way recognizes a duty to perform. A valid contract must have an 

offer, acceptance, and consideration with no defenses to formation. 

Offer- A valid offer must have a present intent to contract with terms being certain and 

definite communicated to an offeree. This creates the power of acceptance. Here, the 

evidence indicates that Larry and Dana "entered into a written contract" therefore it is 



 

presumed that there was a present intent to contract because the two parties "entered 

into a written contract." The terms are certain and definite because the cost of the 

"carpeting project" is "$2,500" which includes "installation of the new carpet," inspection 

of the old carpet accompanied with its "removal" and for him to make "any necessary 

repairs to the subfloor." This contract was communicated to an offeree based upon the 

evidence of the fact that there was a "written contract" executed between the parties. 

Acceptance
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A valid acceptance must have an unequivocal manifestation of assent to the terms of 

the offer in a manner requested by it or done in a reasonable manner under the 

circumstances. Here, the evidence indicates that the parties entered into a "written 

contract" therefore there was a valid acceptance.

Consideration 

Consideration is the bargained[-]for exchange of legal benefits and detriments between 

the parties involved. Here, Larry suffers the detriment of having to install the contract 

and perform the myriad of services delineated supra while gaining the economical 

benefit of "$2,500" payment for providing the carpet and services. Dana suffers the 

detriment of having to part ways with "$2,500" while gaining the benefit the new carpet 

and services. Valid consideration was consummated between the parties. 

Pre-Existing Duty Rule- The pre-existing duty rule is applicable where a contractual 

party is already legally obligated and contractually bound to perform the duties of the 

contract. Here, after Larry discovered that the contract was going to take "at least 15 

hours to complete" instead of "10 hours" as originally estimated by him, Larry 

demanded an additional "$500" from Dana to complete the services he was  already 

contractually bound to complete. Due to the pre-existing duty rule Dana will probably not 

be obligated to pay this amount of money because Larry was already contractually 

bound to perform the services and he garnished no new consideration to Dana in spite 



 

of her agreeing to pay it. However, Larry will argue that he did furnish requisite new 

consideration because his original duties upon the job were varied by his request for 

"$500" from Dana, because she "expressed concern that he would not complete the job 

in time for an important dinner party she had planned for the following night," she 

"pressed him to complete the job as soon as possible" and he "worked later than usual 

that afternoon" in order to complete it. Larry will claim that when he performed this and 

the job was done "in time for Dana's dinner party" that this furnished new consideration. 

However, his argument may fail as he might have already been under a duty to 

complete the job before her party. 

III. Are there any defenses to formation?
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Statute of Frauds (SOF) 

The SOF mandates that certain contracts be evidenced in writing whereby the parties 

are identified signed by the party to be charged with essential terms. The SOF 

mandates that contracts which cannot be performed within a year must be in writing. 

Here, this contract is for services which are to be completed relatively quickly for Dana's 

"party." Therefore it can be completed in a year and this contract is enforceable 

regardless of the fact that it is in writing. Neither party will be able to assert it as a 

defense as there was a "written contract" consummated between the parties, thus the 

parties were identified and presumably signed by both. The terms were certain because 

it involved the sale of a carpet from Larry to Dana, its installation by Larry, the removal 

of the old carpet by Larry and was also to repair the "subfloor." Neither party can assert 

this defense and Larry can enforce the contract against Dana because she has "refused 

to pay" him. 

Duress 

Contractual duress is when a contracting party knows that the other party has no 

reasonable alternatives to fulfill the contract performance and in consideration of this 



 

knowledge the party inflicting duress upon the other takes advantage of this position to 

their economical benefit. Here, Dana will claim that Larry used contractual duress upon 

her to get her to agree to the additional "$500" payment because he knew that she 

needed the job done before her "party" was to begin. Larry will argue that the contract 

modification was done in good faith as his duties were varied by as discussed supra. 

This may be an affirmative defense for Dana. 

IV. Are there any performance issues?
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Impossibility 

Impossibility of performance is when an unforeseen event in which its non-occurrence 

was a basic assumption of the contract that renders performance objectively impossible, 

meaning that no one would be able to perform it. Here, Larry will assert impossibility of 

performance because he "discovered that the manufacturer's price had significantly 

increased" and that he "discovered that the subfloor was in far worse condition than he 

had expected." This defense will fail because part of the contract was for Larry to 

"carefully" evaluate the subfloor, and the fact that the "subfloor" was in worse condition 

that he expected would fall under part of the inherent risk that he assumed when he 

entered the contract. Further, mere increase in cost to a contractor is also within the 

purview of a risk which he assumed when he entered the contract. This defense will fail. 

Impracticability 

A contracting party's performance is excused when he endures severe hardship from an 

unforeseeable event which renders performance highly commercially impracticable. For 

the same reasons as asserted above, Larry will claim that the increase in costs and the 

worse condition of Dana's "subfloor" rendered the performance of the contract 

commercially impracticable. However, this defense will fail as he most likely assumed 

the risks of these burdens. 



 

Frustration
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Frustration of purpose is when an unforeseeable, supervening event renders 

performance of the contract pointless. Here, Larry will argue that when the cost of the 

carpet increased along with Dana's "subfloor" being in a worse condition that this 

frustrated the purpose of his contract to be pointless because he stood "to lose at least 

$500 on the job" for her. However, this defense will fail because these events were not 

unforeseeable and he most likely assumed the risk of them occurring when he entered 

into the contract with Dana. 

Substantial Performance 

Substantial performance is when a contracting party fully performs but for a minor 

defect. Here, the evidence indicates that Larry completed performance in order for Dana 

to have her party. He was also not paid. Therefore Larry has substantially performed. 

Modification 

A contract modification is when multiple parties agree to vary the performance of duties 

between both parties under a contract which has already been consummated. Services 

based contracts which are governed by the common law, such as here, require 

additional consideration for a contract modification. Larry will argue that after he learned 

of the difficulties of the price increase of the carpet and learned the true deleterious 

condition of Dana's "subfloor" that he consummated a valid contract modification with 

her as his duties were varied as discussed supra.  

V. Is there a breach? 

Material Breach 



 

A material breach occurs when a contracting party fails to receive the substantial benefit 

which she bargained for. Here, Larry will claim there was a substantial breach because 

he was  not paid and did not receive the substantial benefit which he bargained for. 

VI. Are there any damages and remedies?
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Restitution/ Quasi Contract 

Restitution in quasi contract seeks to avoid the unjust enrichment of the defendant from 

the benefit which was conferred upon her by the plaintiff. Here, Larry will recover the 

reasonable value of the services which he performed for Dana. 

Expectation Damages 

Expectation damages seek to place  


