
QUESTION 1 

 
Zena placed an advertisement in a local newspaper:  “Wanted:  Someone to clean my 
four-bedroom, four-bath house (2500 square feet) once a week for the next month; pay 
$35 per hour.  No interview or references necessary.  The first to apply will be 
accepted.”  She included her phone number.   

Carl called her the next day and said, “I accept on the terms you have offered.”  Zena 
said, “You should know there was a mistake in the advertisement.  The pay will be the 
same, but my house is actually 3000 square feet.”   

Carl said, “Let me think a moment.”   

Zena replied, “I have a call on another line, and I’ll call you right back.”  When she called 
Carl two minutes later, Carl said, “I agree to clean for you on the terms you described.  
An extra 500 square feet does not matter to me.”   

Zena told Carl, “I’m sorry, but I’ve changed my mind and I think I’ll do my own cleaning.”   

Carl sues Zena for breach of contract. 

Is Zena liable to Carl?  Discuss. 

 



QUESTION 1:  SELECTED ANSWER A 

Is Zena liable for Carl? 

Zena (Z) v. Carl (C) 

Contract 

For a contract to be valid there must be an offer, acceptance, consideration, and no 

formation defenses. 

Governing Law 

The Uniform Commercial Code (UCC) governs contracts that are for the sale of 

goods. 

Service contracts are covered under common law, not the UCC. Here the contract is 

for a cleaning service and therefore this contract is governed by common law. 

Offer 

An offer is an objective present contractual intent communicated to the offeree with 

clear and definite terms. 

Under common law the terms required for a contract are quantity, time for 

performance, identification of the parties, price and subject matter. 

Advertisement 

An advertisement is generally not considered an offer. However if the advertisement 

has clear and definite terms such that the advertisement may meet the requirements 

for an offer, some courts will allow for an advertisement to be considered an offer. 

When Z placed an ad in the paper her terms were: 

quantity - my house 

time for performance - Once a week for a month 

parties - first to apply 



price - $35 per hour 

subject matter - cleaning 

Because Z's advertisement in the paper has clear and definite terms her 

advertisement would likely be viewed as an offer. 

Acceptance 

Assent to the terms of the offer. 

When C stated that, "I accept on the terms you have offered" C assented to the 

terms and showed an outward manifestation to be bound by the contract. 

Z may argue that because her advertisement stated, "The first to apply will be 

accepted" and C stated that he accepted, C did not properly accept the contract. 

However a reasonable person would look at the conduct and what was said and 

likely find that acceptance was appropriate. 

Modes of Acceptance (Mailbox Rule) 

The offeror is the "master of the offer" and may specify a specific mode of 

acceptance. If the offeror does not, acceptance is done by a reasonable method 

given the method of the offer. Additionally, an acceptance is effective upon dispatch 

and a rejection is effective upon receipt. 

Z included her phone number in the advertisement. This shows Z's intent that 

reasonable acceptance may be done by phone. C called Z the day after the 

advertisement was placed. 

Timely Response 

It is reasonable to assume that the following day after an advertisement goes into 

the paper when C called, that the acceptance is reasonably timely. 



Mirror Image Rule 

Under common law, an acceptance had to be a mirror image of the offer (additional 

or different terms would likely be a counteroffer or if asked properly an inquiry). 

Consideration 

Consideration is a bargained-for exchange/legal detriment. 

Z was not bound to pay C for cleaning the house; the $35 per hour is a bargained-for 

exchange and a legal detriment. C was not previously bound or had a preexisting 

duty to clean Z's house. There is valid consideration for both parties. 

Contract Formed 

As discussed supra, there was a valid offer, acceptance and consideration. Absent a 

formation defense, a contract has been formed. 

Formation Defense, No offer 

Z will argue that the advertisement was not an offer. However for the reasons 

discussed supra, she will not win on this argument. 

Formation Defense, Mistake 

If there is a mutual mistake that goes to the heart of the bargain, the contract may be 

rescinded by the harmed party. 

In the facts given there is no mutual mistake as a slight increase in the square 

footage of the home is not likely significant. 

Unilateral Mistake 

When there is a unilateral mistake to a contract, the contract may be unenforceable 

if it is unconscionable, or the non-mistaken party knew of or should have known of 

the mistake. 



Z will state that she made a mistake in the offer and therefore she should be let out 

of the contract. However the contract on its face is not unconscionable, nor could C 

have known of the mistake. 

Z will not prevail on this argument. 

Statute of Frauds 

Contracts for the sale of goods, in consideration of marriage, surety, sale of real 

property, and contracts that cannot be completed within a year are required to be in 

writing. Here there are no facts to support the statute of frauds is an issue as the 

contract is for a month’s time. 

Modification 

A contract may be modified under common law so long as there is additional 

consideration and both parties assent to the modification. 

When Z stated her house was actually 3000 sq feet and the pay was the same, Z 

attempted to modify the contract. 

Additional Consideration for Modification 

Consideration defined supra. 

Because there was additional cleaning to be done 500 sq feet C would have more 

cleaning to do. Additional work would be legal consideration. C is being paid by the 

hour ($35). Because cleaning additional areas would take longer, C would be paid 

more. 

Therefore this modification would have consideration. 

 

 

 



Assent to Modification 

When Z told C that she wanted to modify the contract, C said, "Let me think a 

moment". Let me think is not an outward appearance to agree to the modification 

and therefore C is not bound to the modification at this point. 

When Z called C back C stated, "I agree to clean for you on the terms you 

described.  An extra 500 sq ft does not matter to me." C assented to the modification 

and the modification therefore became valid. 

Timeliness and Mode of Acceptance of Modification 

Defined supra. 

Z stated she had another call and would call C right back. Upon calling C right back, 

C accepted the modification. Therefore the mode and timeliness of the acceptance 

of the modification were valid. 

The modification of the contract is valid for the reasons discussed supra. 

Revocation of an Offer 

An offer may be terminated by communicating to the offeree prior to acceptance. 

Z will argue that she terminated the offer when she stated she changed her mind 

and would do her own cleaning. Because the offer had already been accepted 

(discussed supra) Z cannot terminate the offer. 

Breach 

A breach occurs when one side to a contract does not perform. A breach may be 

major (goes to the heart of the contract) or may be minor. 

 

 



Anticipatory Repudiation 

When a party to a contract states clearly (through words or actions) they will not 

perform under the contract, the other party may treat the repudiation as a breach. 

When Z stated she changed her mind, Z effectively said she was not going to 

perform under the contract. Because cleaning the house was the heart of the 

contract, this would be seen as a major breach. 

C would be excused from his promise to clean. 

Good Faith 

A party to a contract may not make performance impossible and enforce the 

contract. Therefore Z does not have a claim of breach. 

Expectation Damages 

A party to a contract is entitled to the benefit he would have received had the 

contract been performed. 

Here C would be entitled to $35 times the number of hours it would have taken to 

clean the house (as the modified contract stated) minus any expenses he would 

have had in cleaning the house. 

Call 1. Is Zena liable to Carl? 

For the reasons discussed supra, yes Zena is liable. 



QUESTION 1:  SELECTED ANSWER B 

Carl v Zena 

Governing Law 

The Common Law governs contracts for services, as the Uniform Commercial Code 

governs contracts made for the sale of moveable goods. 

The facts state the contract is for house cleaning, a type of service. 

Thus the Common Law will be the governing law. 

First Offer 

An offer is a present outward manifestation of contractual intent, with clear and definite 

terms, communicated to the offeree. 

Advertisement 

According to Majority Rule an advertisement is merely a proposal for offers. 

Minority Rule states if the Advertisement contains clear and definite terms could be an 

offer. 

Here the facts indicate that Zena places an advertisement in a local newspaper for 

house cleaning services, showing a manifestation of present contractual intent, as she 

described the service needed. 

The advertisement also included the following terms: 

 Quantity: 1 



 Time of performance:  Once a week/next month 

Identity of parties:  Zena and 1st to apply 

 Price:  $35 per hour 

 Subject matter:  4 bedroom house (2500 sq ft) 

Since the terms are clear and definite, and stated with particularity they become part of 

the offer. 

Also, because Zena placed her phone number in the advertisement, and received a call 

from Carl, it was communicated to the offeree. 

Because all the terms are clear and definite if the courts follow the minority rule they will 

construe this advertisement to be an offer. 

If the courts decide it is merely an invitation for offers, and follow the Majority rule, it will 

not be a valid offer. 

Reasonable Person - Objective Theory of Contracts 

According to the objective theory of contracts, the most reasonable person would view 

Zena’s offer in the newspaper as an offer, because all the terms are clearly stated, and 

it states the first person to apply will be accepted.  Also a reasonable person would see 

Zena’s phone number, not just merely an ad, and would believe that she could be 

contacted immediately to accept the cleaning service. 

Acceptance #1 

An acceptance is an unequivocal assent to the terms of the offer. 

Here, Carl calls Zena the next day, stating, “I accept on the terms you have offered,” 

showing an unequivocal assent to the terms of the offer, made using her telephone 



number, a call assenting to the “master of the offer,” to return an acceptance in phone 

call.  If the courts find there was a valid offer, then Carl’s acceptance will also be valid. 

Zena will argue that because she received the phone call from Carl, their conversation 

also included that she made a mistake in the advertisement which she stated before the 

conversation was over. 

As will be discussed below, if the courts decide that Zena does have a valid point then 

the offer will be terminated; if not, then Carl will have made a valid acceptance. 

Termination – Oral Conversation. 

Because an oral conversation has taken place between Carl and Zena, and Zena made 

a statement of making a mistake in her advertisement, at the end of the conversation, 

Carl states “Let me think about it,” we can infer that there was no decision made. 

Thus the oral conversation terminates the offer, since no decisions were made. 

Exception Unilateral 

A unilateral contract cannot be terminated once performance has begun.  Here, 

because Carl and Zena have not made a decision, or agreed upon one, and no 

performance has begun the offer is still terminated at the end of their conversation. 

OFFER #2 

Offer defined supra. 

During Carl and Zena’s phone conversation, Zena proposed a mistake in her first offer 

to Carl.  She stated that the pay will be the same, but my house is actually 3,000 square 

feet, in which implies different terms, thus creating a second offer to Carl. 



Acceptance #2 

Because Zena hung up the phone, and called Carl two minutes later, Carl then stated 

an unequivocal assent to the terms of her second offer. 

Thus a valid acceptance. 

Revocation 

An offeror may revoke their offer anytime prior to a timely acceptance.  Revocation is 

effective upon receipt. 

Here, the facts indicate after Carl accepts Zena’s offer, Zena then tells Carl, “I’m sorry, 

but I’ve changed my mind,” indicating a revocation of her offer to Carl. 

Since Zena’s revocation was not prior to the acceptance by Carl, it will not be effective. 

Thus not a valid revocation. 

Meeting of the Minds/Mistake 

The courts will view the contract by both Zena and Carl to be mutual if they show that 

they knew of the contract, and a reasonable person would believe that they were 

entering this contract with no doubts. 

Zena will argue that there was no meeting of the minds because she made a mistake in 

her advertisement, and when Carl called they hung up, and two minutes later before 

Zena could respond, Carl is stating that he accepts the terms.  This is not giving her 

enough time to respond or react to the second offer; he just came out and said I agree 

to your terms. 



Thus if the courts side with Zena and there was no meeting of the minds then there will 

be no contract, if they side with Carl a contract has been formed. 

MISTAKE – UNILATERAL 

Usually the courts will side with the non-mistaken party and go by what they state was 

in the contract at the beginning of formation. 

Carl will argue that Zena made a mistake in her advertisement, clearing it up with him 

later, and he still accepted her new terms. 

Thus the court will side with Carl and use the terms of the contract that were formed 

during formation.   

Consideration 

Consideration is a bargain for exchange of a legal detriment. 

Here, Zena is bargaining for her house to be cleaned, and Carl is receiving $35 per hour 

to clean her home. 

Thus a bargain for exchange has been made. 

Thus a valid contract exists. 

Defenses to Formation 

Mistake – Unilateral 

As discussed above, Zena created a unilateral mistake, but fixed the mistake with Carl 

after the advertisement was posted. 



Thus not a valid defense. 

STATUTE OF FRAUDS 

Statute of frauds requires some contracts to be in writing:  Marriage, debt of another, 

contracts that cannot be performed within one year, $500.00 or more, and interest in 

land. 

Because this contract is for house cleaning services it does not fall within the statute of 

frauds. 

Thus not a valid defense. 

BREACH 

Major Breach – Here because Carl did not receive his benefit of the bargain, Zena has 

created a major breach of contract. 

Remedies 

Reformation 

Due to the mistake that Zena made in her advertisement, which was later cleared up, 

Carl may ask the courts to reform the contract to what both parties intended it to be at 

the time of formation. 

Rescission 

Due to Zena’s unilateral mistake she may ask the court to rescind the contract, and 

apply the agreed upon terms. 


