
QUESTION 4 

 
Doug, a developer, and Bill, a builder, entered into a contract.  Under the contract, Bill 
was to build a building for Doug for $100,000, and was to receive a $10,000 “on-time 
bonus” if he were to complete construction by a specified date. 

Bill, in turn, entered into a contract with Ellen, an electrical contractor.  Under this 
contract, Ellen was to do the electrical work for the building for $15,000.   At the time 
she entered into the contract, Ellen was not aware of Bill’s on-time bonus, but learned 
about it before she was to begin the job.    

In the midst of the job, after receiving $3,000 in progress payments, Ellen decided she 
could not profitably do the electrical work for $15,000 and quit.  Bill looked diligently for 
an electrical contractor to complete the work at the lowest cost.  The only electrical 
contractor Bill could locate was Roger.  Roger demanded $20,000 to complete the work.  
Bill agreed and paid Roger $20,000 upon completion.   

In spite of Bill’s best efforts, and solely because Ellen had quit the job, Bill completed 
construction late and, as a result, did not receive the on-time bonus. 

1.  Is Ellen liable to Doug for any damages Doug may have incurred as a result of the 
late completion of the construction?  Discuss. 

2.  Is Ellen liable to Bill for: 

a.  The loss of the on-time bonus?  Discuss. 

b.  For any other damages?  Discuss. 

 



QUESTION 4:  SELECTED ANSWER A 

1. IS ELLEN LIABLE TO DOUG FOR ANY DAMAGES DOUG MAY HAVE 

INCURRED AS A RESULT OF THE LATE COMPLETION OF THE 

CONSTRUCTION? 

DOUG V. ELLEN 

U.C.C./COMMON LAW 

The common law governs contracts for the sale of goods. A good is tangible 

property that is moveable and identifiable at the time and of the formation of a 

contract. 

In this case, the subject matter is the construction of a building. This is not a good, 

but rather Doug is bargaining for Bill's service and Bill is bargaining for Ellen and 

Roger's service. 

Therefore, common law rules will govern this case. 

FORMATION 

An enforceable contract consists of a valid offer and a valid acceptance, together 

known as mutual assent, plus consideration, minus applicable defenses. 

Facts state that a valid contract between Doug and Bill had been formed wherein Bill 

was to build a building for Doug for $100,000 and an additional on-time bonus of 

$10,000 if the building was completed on time. Doug is receiving the building in 

exchange for the money and Bill is receiving the money in exchange for the service. 

Therefore, there is valid consideration and a valid contract has been formed. 



CONDITIONS 

An act or event not certain to occur, which if excused or satisfied, gives rise to or 

extinguishes a duty to perform under the terms of the contract. 

Express Condition Precedent 

In order to receive the $10,000 bonus, Bill must complete the project on time. Bill 

must fully satisfy the condition to receive this money. 

Satisfaction of Condition 

Bill failed to satisfy this condition due to the breach caused by Ellen. Substantial 

satisfaction is not adequate. 

Excuse 

Bill does not have a valid excuse. Doug does not owe Bill the bonus.  

FORMATION OF CONTRACT 2 

Supra. 

Facts state that Bill subsequently entered into a valid contract with Ellen. Ellen was 

to perform the electrical work as a subcontractor for Bill for the price of $15,000. Bill 

is receiving Ellen's services in exchange for the money. Ellen is receiving the money 

in exchange for her labor for Bill's project. 

Therefore, there is a valid consideration and valid contract has been formed. 

 

 



THIRD PARTY RIGHTS 

A contract in which the parties, at the time of the agreement, specifically intend to 

benefit a third party. 

Privity 

Doug is not in privity with Ellen because he is not a party to the contract. However, 

the privity requirement has been abolished under Lawrence v. Fox. 

Intended Beneficiary 

Doug will argue that he is an intended beneficiary of the Bill/Ellen contract because 

the work that was to be performed was for him. 

However, Ellen will argue that Doug was not an intended beneficiary because she 

did not enter into the contract in order to benefit Doug, but only to gain employment 

from Bill. Ellen could have entered into a contract to work as a subcontractor for Bill 

for any number of projects which Bill may have been working. Her agreement with 

Bill does not mean that Ellen had a specific intent to benefit the client for whom Bill 

was contracted. 

Therefore, Doug is not an intended beneficiary. 

Creditor/Donee Beneficiary 

If for some reason Doug can prove to the court that he is an intended beneficiary, 

the argument will continue as follows. 

If Doug is an intended beneficiary, he is a creditor beneficiary because he is owed 

something under the Doug/Bill contract. Bill and Ellen are not performing their 

services in order to confer a gift upon Doug, but are doing so in exchange for the 

money Doug will pay. However, as discussed supra Doug is not likely an intended 

beneficiary. 



Vesting 

Doug does not have rights. 

Defenses 

None 

Therefore, Doug will not be able to recover damages from Ellen for the late 

completion of the contract because he is not a party to the Bill/Ellen contract and is 

not an intended beneficiary. 

Remedies/Damages 

If Doug recovers at all, he will be able to recover from Bill for damages incurred due 

to Bill's failure to complete the project on time. Doug will be able to deduct his 

damages from the contract price. Bill will then be able to recover those damages 

from Ellen for her breach. See infra. 

2. IS ELLEN LIABLE TO BILL FOR: THE LOSS OF THE ON-TIME BONUS? FOR 

ANY OTHER DAMAGES? 

BILL V. ELLEN 

FORMATION OF CONTRACT 2 

Supra. 

Facts state that Bill subsequently entered into a valid contract with Ellen. Ellen was 

to perform the electrical work as a subcontractor for Bill for the price of $15,000. Bill 

is receiving Ellen's services in exchange for the money. Ellen is receiving the money 

in exchange for her labor for Bill's project. 



Therefore, there is a valid consideration and valid contract has been formed. 

CONDITIONS 

An act or event not certain to occur, which if excused or satisfied, gives rise to or 

extinguishes a duty to perform under the terms of the contract. 

Constructive Condition Precedent 

Generally, the longer performance must precede the shorter performance. Thus, 

Ellen has a duty to perform before receiving payment. However, in this case Ellen 

was receiving progress payments during the course of her performance. 

DUTIES 

Ellen had a duty to perform under the contract at the agreed upon price of $15,000. 

Bill had been paying her progress payments throughout the course of her 

performance. Thus, Ellen has no legal excuse for repudiating the contract and 

quitting. 

Therefore, Ellen had a duty to perform. 

BREACH 

An unjustified failure to tender performance under the terms of the contract. 

Ellen is in breach because she repudiated the contract and quit. Bill will argue that 

this is a major breach because her performance goes to the essence of her contract 

with Bill. 

Therefore, Ellen's failure to perform is a breach of contract. 

 



REMEDIES 

General Damages - Expectation 

Bill will be able to recover his expectation damages under the Bill/Ellen contract in 

order to put Bill back into the position he would have been in had the contract been 

performed by Ellen. Bill paid Ellen $3,000 for the work she had completed. Bill then 

had to pay Roger $20,000 to complete Ellen's work. Bill's total expense for the 

electrical work was $23,000. Bill will be able to recover the difference between the 

difference between his cost of covering for Ellen's breach and contract price agreed 

to with Ellen.  

Therefore, Bill will be able to recover $8,000 from Ellen in expectation damages. 

Special Damages - Consequential - Hadley v. Baxendale 

Bill will try to recover his $10,000 bonus from Ellen because the project was not 

completed on time solely due to Ellen's breach. Under Hadley v. Baxendale, 

recovery of damages is limited to the foreseeable costs of breach. The facts state 

that at the time that Bill entered into his contract with Ellen that Ellen was unaware of 

Bill's on-time bonus. Because Ellen was unaware of the bonus, she had no reason to 

know of the lost profits that Bill would suffer if she breached the contract.  

Therefore, since Ellen could not foresee the loss of $10,000 in profit to Bill at the 

time of the formation of her contract with Bill, the $10,000 will not be recovered by 

Bill. 

Incidental Damages 

Bill will be able to recover incidental expenses incurred in the course of trying to find 

a replacement for Ellen and to bring suit against her for breach. 



Bill will also be able to recover damages incurred by Doug as a result of Bill's failure 

to complete the project on time. As discussed supra, Doug will be able to deduct his 

damages due to Bill's late completion from Bill. Bill will be able to pass those 

expenses on to Ellen. 



QUESTION 4:  SELECTED ANSWER B 

1. IS ELLEN LIABLE FOR ANY DAMAGES DOUG MAY HAVE INCURRED AS A 

RESULT OF THE LATE COMPLETION. 

THIRD PARTY CONTRACT 

A third party contract is one that is intended to benefit a party other than the 

promissor and promisee and is made at contract formation. 

PRIVITY 

In a third party contract, a party must be a vested, intended beneficiary in order to 

enforce the contract. 

INTENT TO BENEFIT 

It must be shown that the contracting parties intended for the third party to benefit 

from the contract when it was formed. 

Here there is nothing in the contract between Ellen and Bill to indicate that there was 

an intent to benefit Doug.  

VESTING 

An intended beneficiary's interest vests when they learn about the contract and 

assent to it.  

An intended beneficiary may enforce a third party contract when their interests 

become vested. 

DONEE OR CREDITOR BENEFICIARY OR INCIDENTAL BENEFICIARY 

A donee beneficiary is one that receives benefit of the contract as a gift; a creditor 

beneficiary receives the benefit to satisfy an obligation due him by the promisee. An 



incidental beneficiary is one that will benefit from the contract but is not an intended 

beneficiary. 

Doug would be an incidental beneficiary of the Bill/Ellen contract and would not have 

standing to enforce or recover under it.  

CONCLUSION 

There was no enforceable agreement between Doug and Bill that would allow him to 

recover. 

2. IS ELLEN LIABLE TO BILL 

WHAT LAW GOVERNS THE CONTRACT? 

This is a contract building services and will be governed by the rules of the common 

law because it is not a contract for the sale of goods. 

CONTRACT 

A contract is an agreement between two [or] more parties the law will enforce. To be 

valid it must contain an offer, acceptance and consideration. 

The facts indicate that there was a valid contract present between Doug and Bill and 

that contract contained a specified time of completion and an on-time bonus.  

There was also a valid contract between Bill and Ellen for the electrical work to be 

done for $15,000. 

STATUTE OF FRAUDS SATISFIED? 

Under the common law certain contracts have to be in writing to be enforceable. 

These include contracts in consideration of marriage, those that cannot be 

completed in less than a year, executor guarantees and suretyship or those dealing 

with real property. 



It's unclear if this contract is in writing, but because it can be completed in a year and 

is for a building not an interest in land it would not need to be in writing.  

It appears the Statute of Frauds is satisfied. 

DISCHARGE OF DUTY 

A party's duty may be discharged if they have a valid excuse. 

IMPOSSIBILITY 

If it becomes objectively impossible for anyone to perform the duties under the 

contract, the defendant's duty may be discharged. 

Ellen will claim that it is impossible for her to perform because she could not 

profitably do the electrical work for $15,000. This is not a valid excuse because 

someone else could do the work. 

FRUSTRATON OF PURPOSE 

When both parties know at the time of contract formation of a specific reason for the 

contract and the nonoccurrence of an event that was to occur happens and then the 

basis for the bargain is destroyed excusing the party from performance. 

Here Ellen will claim that the purpose for her taking the contract was to turn a profit 

and when she couldn't do that her purpose in entering into the contract was 

frustrated. 

This is an error in judgment, not a happening the nonoccurrence of would destroy 

the bargained-for exchange.  

Frustration of purpose is not a valid defense. 

 



COMMERCIAL IMPRACTICABILITY 

When there is extreme and disproportionate disparity in the expense or effort in 

performance that was not part of the original agreement, the defendant may claim 

extreme financial hardship. The 10x rule is generally applied to see if completion of 

the agreement would cost the defendant ten times more than agreed. If so 

performance may be excused. 

Commercial impracticability will fail because another contractor completed the 

electrical work for $20,000, which is not ten times the agreed upon price. 

There do not appear to be any valid events that would discharge Ellen's duty to 

perform. 

BREACH OF CONTRACT 

A breach is the failure to perform one's absolute duty when it comes due. 

Ellen failed to perform her duty because she quit after receiving $3000 in progress 

payments. 

IS THE BREACH MAJOR OR MINOR 

This would be a major breach because it severely impacted the bargained-for 

exchange when Ellen quit after completing only one-third of the work. 

REMEDIES 

DAMAGES - MONETARY AWARD FOR THE LOSS OF THE BENEFIT OF THE 

BARGAIN 

 a. THE LOSS OF THE ON-TIME BONUS 

CONSEQUENTIAL DAMAGES 

Under Hadley vs Baxendale consequential damages may be awarded for those 

damages that result from the failure of a contract. These must be contemplated by 



the parties at the time of formation, be clearly caused by the breach, be certain in 

amount, and could not have been avoided.  

Here Bill will contend that the loss of the on-time bonus was solely caused by Ellen's 

quitting the job, as the facts indicate; so the loss was clearly caused by the breach 

by Ellen. The amount was certain because the on-time bonus was stated in the 

Doug/Bill contract to be $10,000. Bill will also argue that the loss could not have 

been avoided because he put forth his best efforts, but could not complete the work 

in time. On the other hand Ellen will argue that she had no idea of the on-time bonus 

when she entered into the agreement with Bill. The facts state Ellen was not aware 

of Bill's on-time bonus; therefore the loss by Bill was not contemplated by both 

parties at the time of formation. Ellen will further argue that she didn't learn about the 

bonus until before she began the job.  

It appears that Ellen will have the stronger argument. 

CONCLUSION 

The fact that Ellen did not know about the on-time bonus at the time the contract 

was formed will most likely preclude Bill from recovering that amount from her. 

 b. FOR ANY OTHER DAMAGES 

EXPECTATION DAMAGES 

Expectation damages are to recover the benefit of the bargain for the non-breaching 

party. 

Bill should be able to recover the difference between what he had to pay Roger, 

$20,000, and the contract price of the original contract $15,000, or $5,000. He may 

be able to recover the additional $3000 that Ellen received in progress payments, if 

he can show that the work was one-third complete and the cost to finish was an 

additional $20,000. If that is the case, Bill should be able to recover $8000 from 

Ellen. 


