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Question 2

Bill and his wife, Alice, fought constantly.  On occasion Alice had to miss work when Bill
physically beat her up during quarrels.  Alice is Chuck’s supervisor at Acme Bank. Chuck
would like to take over Alice’s job at the bank.  Knowing of Bill’s violent temper, Chuck
devised a scheme that he hoped would induce Bill to murder Alice, so that Chuck would
be promoted to Alice’s position at the bank.  

One evening, Chuck followed Bill to his favorite bar. When Bill had become very drunk,
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Chuck told him that Alice was having an affair with the bank president and that Chuck had
found them locked in an embrace in the president’s office that very afternoon.  Chuck’s
story was completely fabricated.  As Chuck expected, Bill became furious and ran out of
the bar in a rage, shouting, “This time I’m going to kill her.”

On the way home, Bill, who was still obviously drunk and in a state of severe agitation,
stopped at a sporting goods store and bought a shotgun.  The store owner, Dave, sold him
the gun, even though Bill stated to Dave that he was going to use it to kill his wife.  Bill
rushed to his house with the gun, looked through a window, and saw Alice sitting at the
dining room table playing cards with a neighbor, Emily.  He stood outside the window and
took aim at Alice.  Meanwhile, Emily’s husband Fred was coming to pick up his wife.  Fred
saw Bill and tackled him, hoping to disarm Bill before he fired the gun.  Unfortunately, Bill
pulled the trigger just as he was tackled by Fred, and the deflected shot hit and killed
Emily. 

With what crime or crimes, if any, should Chuck, Bill, Dave and Fred be charged and what,
if any, defenses should each assert?  Discuss.
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 ANSWER A TO QUESTION 2

I. Crimes of Chuck

Solicitation?  Solicitation occurs if one person asks another to commit a crime with the
intent that the crime be committed.  Here, Chuck did not ask Bill to kill Alice, but merely set
it up so he would be likely to.  Thus, although there was intent that the crime be committed,
Chuck did not ask.  He just told a lie to Bill.  Thus, no solicitation.

Accomplice?  One is liable as the accomplice to the crime of another if he encourages or
assists in committing it with the intent to promote or facilitate commission of the crime.
Here, Chuck intended that Bill kill Alice because he wanted Alice’s job at the bank.  He
assisted in the commission of the crime because it was his lie that enraged Bill to begin
with, and he obviously intended Bill to do just what he did.  Thus, Chuck can be convicted
of all the crimes of Bill as an accomplice that were committed after he told the lie to Bill.

II. Crimes of Bill

1. Battery?  Criminal battery is the unlawful application of force to the person of another
that results in physical harm or an offensive touching.  Here, Bill unlawfully applied force
to Alice because he “physically beat” her during quarrels.  Such beatings would certainly
consist of offensive touching, but probably physical harm as well.  Thus, Bill can be
charged with battery.

2. Assault? Criminal assault comes in at least two varieties: an attempted battery or
intentionally placing another in apprehension of an imminent battery.  Here, the facts show
only that Bill and Alice fought constantly and that Bill beat her during quarrels.  Although
it could reasonable[sic] be implied that Alice experienced apprehension of an imminent
battery or that Bill occasionally missed in an attempted battery, assault would merge with
battery anyway.  Thus, assault will merge with battery.

3. Murder of Emily? Murder is the unlawful killing of another human being with malice.
Malice can be established in any one of four circumstances: intent to kill, intent to cause
serious bodily harm, willful and wanton conduct (depraved heart), and the felony murder
rule.  Here, the[sic] Bill intended to kill Alice because he “took aim at Alice” while he was
standing outside pointing a shotgun at her.

Under the doctrine of transferred intent, the intent to kill one person can be transferred to
another person if the other person is the one who winds up getting killed.  Here, Fred tried
to stop Bill from shooting into the window but was too late to keep Bill from firing the gun.
Unfortunately, he wound up shooting and killing Emily, his wife.

Furthermore, under the deadly weapon doctrine intent to kill can be inferred from the use
of a deadly weapon, such as the loaded shotgun in this case.  Here, the intent to kill can
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be inferred because Bill used a shotgun to kill Emily.  However, that intent can be rebutted
as discussed below.

However, further analysis is necessary because murder can be mitigated to voluntary
manslaughter under adequate provocation (heat of passion).  Such mitigation requires that
the defendant be sufficiently provoked to become enraged, that a reasonable person would
also have become enraged, the person did not cool off, and a reasonable person would
not have cooled off.  Sufficient legal provocation includes finding your spouse engaged in
intimate relations with another person.  Here, although there might initially be sufficient
provocation when Chuck told the made-up story about Alice and the bank president having
an affair (he yelled “This time I’m going to kill her!” and he was in a rage), when Bill got to
his house all he saw was Alice and Emily playing cards at the table.  A reasonable person
may have not become so enraged as this just from hearing about it.  However, if a
reasonable person would have been enraged and wouldn’t have cooled off, the murder of
Emily might be mitigated to voluntary manslaughter.  Here, a reasonable person would not
have become so enraged.

If not, and the intoxication (discussed below) negates intent to kill, there are sufficient facts
to show willful and wanton conduct because shooting a shotgun at another person clearly
shows such disregard for the value of human life and a very high degree of risk of at the
least seriously bodily harm.  Voluntary intoxication cannot negate a general intent crime
such as depraved heart murder.

Thus, Bill can be charged with the murder of Emily.

4. Attempted murder of Alice? Attempt is the specific intent to commit a crime and legally
sufficient substantial step in furtherance of that intent that goes beyond mere preparation.
Here, Bill appears to have the requisite intent to kill because he shouted that he was going
to kill Alice.  The act required must be a substantial step, which is either close proximity to
committing the crime, an unequivocal act that suggests the criminal intent, or is strongly
corroborative of the criminal purpose.  Here, Bill took the requisite substantial step because
under any test his act of pointing the gun at Alice and killing her was only stopped by Fred
tackling him.  Thus, Bill would be charged with the attempted murder of Alice, unless there
is a defense.

Bill’s intoxication? Bill may argue that he did not have the requisite intent because he had
become “very drunk”.  Intoxication can be defense to criminal conduct if it negates a
required mental state.  If Bill was so drunk that he could not form the requisite intent, then
he cannot be charged with intent.  Such intoxication must be so severe that it is no different
than insanity, which, under the majority rule would require that Bill be unable to distinguish
the nature or quality of his acts, or if he could, he did not know they were wrong.  Here, that
defense will probably fail because of the history Bill had with Alice and how readily he got
mad.

Thus, Bill’s intoxication will be no defense to attempted murder.
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III. Crimes of Dave

1. Accomplice liability? Accomplice defined above.  Here, Dave may have the requisite
intent that the crime be committed (murder of Alice) because Bill told Dave that he was
going to use the shotgun to kill Alice and Dave sold the shotgun to him anyway.  Under this
circumstance, Dave will have assisted in the killing of Alice sufficient for him also to be
convicted of murder.

IV. Crimes of Fred

Battery of Bill?  Battery defined above.  Although Fred’s tackling of Bill resulted in the death
of his wife Emily, Fred was attempting to prevent Bill from shooting.  Defense of others is
a valid defense if one reasonably believes that another person is in imminent danger of an
unlawful attack and uses reasonable force to prevent it.  Here, Fred had a reasonable
belief someone was under an unlawful attack because he saw Bill pointing the shotgun at
someone through the window.  Tackling Bill would be reasonable force because he saw
that Bill was about to shoot.  Thus, Fred will not be charged with the battery of Bill.

There are no facts to suggest that Fred has committed any other crimes.
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ANSWER B TO QUESTION 2

State v. Chuck

(1) Solicitation

Solicitation occurs when the defendant (1) encourages, invites, or in some way requests
another to commit a crime, (2) with the specific intent for that person to commit that crime.
Here, Chuck followed Bill to a bar and told him that his wife Alice was “having an affair with
the bank president...”  Since Chuck “hoped [he could] induce Bill to murder Alice”, he was
requesting that Bill commit a crime.  Since Chuck wanted Bill to murder Alice, he intended
that the crime be committed.  Chuck can be charged with solicitation.  It s[h]hould be noted
that, if according to the doctrine of accomplice liability, discussed next, Dave is charged
with a substantive crime, the solicitation will merge with that crime.

(2) Accomplice liability for murder of Emily, attempted murder of Alice

An accomplice is one who assist[sic] another in the commission of a crime.  In that sense,
any actions which are foreseeable consequences of that crime will cause liability to attach
to the accomplice.  Here, Dave intended that Bill murder Alice; so, when Bill attempted to
murder her (discussed infra), Dave became liable.  Similarly, because it was foreseeable
that Bill might murder the wrong person, attachment for murder would also occur.  For
whatever Bill can be charged with in connection with his attempt to murder Alice, so can
Dave.

State v. Bill

(1) Murder of Emily

Murder is the (1) unlawful (2) killing of a (3) human being by (4) another human being with
(5) malice aforethought.  Here, Emily was killed when Bill shot her by mistake.  Because
there was no legal basis for this shooting, it was unlawful.  Because Emily was a person
who died, there was a killing of a human being.  Because Bill did the killing, it was
performed by another human being.  Was there malice aforethought?  The word
aforethought just means that the mens rea (culpable mental state) was formed prior to the
murder, which it was because Bill “took aim” before he killed.

Malice?

Malice occurs in four varieties: (1) intent to kill, (2) intent to inflict serious injury, (3) reckless
disregard for the value of human life (depraved heart), and (4) the felony murder rule.
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Intent to kill or seriously injure?

Intent to kill can be inferred through the lethal weapon doctrine, in which the defendant
uses a deadly weapon such as a gun in a manner it was intended.  Here, Bill bought a
shotgun just prior to using it, further indicating intent to kill.  Finally, at the bar, he affirmed
his intent to kill when he shouted, “This time I’m going to kill her.”

Reckless disregard for human life (depraved heart)?

This version of malice is present whenever the defendant knows of a substantial risk of
lethal danger to others and willfully disregards that risk and proceeds with his risky
behavior nevertheless.  Here, by pointing a loaded shotgun at a house with people inside,
Bill demonstrated such a depraved heart.

Bill has acted with malice and can be charged with murder.

Defenses?

Bill may claim adequate provocation and heat of passion, which would be a mitigation
defense leading to voluntary manslaughter.

Voluntary manslaughter?

Voluntary manslaughter occurs when the defendant (1) intentionally kills another under the
(2) heat of passion arising out of (3) an adequate provocation, from which (4) neither he
nor the reasonable person would have been able to withstand or (5) cool off from within
the time period of his actions.  In fact, the law does recognize the sudden knowledge that
one’s spouse is having an affair as adequate provocation.  In addition, here, Bill took
immediate action on that knowledge and killed as soon as he could buy a gun and get back
to his house.  Whether during this period a reasonable person would have cooled off is a
jury call.

Voluntary intoxification?

Bill may argue that he wasn’t in full control of his reasoning because he was drunk, and
that he killed because of that fact, among others.  

However, the law doesn’t recognize this defense.  Voluntary intoxification is mainly a
defense to a specific intent where it negates the element of premeditation and deliberation;
however, for common law murder, which is a malice crime, voluntary intoxification is not
a defense.

(2) 1st degree murder of Emily

1st degree murder is that murder which is committed with premeditation and deliberation.
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Premeditation requires that the defendant ponder his actions ahead of time, and
deliberation requires that he analyze his actions to be sure he wants to proceed.  Here, Bill
bought a shotgun, which he immediately used to kill Emily with[sic].  This indicates purpose
of action (he was thinking specifically about what he was going to do).  He also aimed the
gun at a person, which further indicates purpose and thought.  Arguably, Bill has acted with
premeditation and deliberation.

Defenses?

Voluntary intoxification?

This has been discussed supra.  Voluntary intoxification may be a viable defense here
because it can negate the specific intent required for this crime.  Arguably, Bill’s defense
may prevail.

Mistake of fact?

Bill may also argue that his specif ic intent was not to kill Emily, but rather Alice; however,
the doctrine of transferred intent (where the result was not what was intended, but is
applicable anyway) will apply here because the elements of Bill’s crime are all present, and
the law doesn’t require that the person be the person intended to be killed.

(3) Attempted murder of Alice

An attempt crime occurs (1) when the defendant is unsuccessful in the commission of his
specifically intended crime, but (2) where he has taken enough steps toward that
conclusion to quality[sic] as proximate.

Specific intent?

Bill bought the shotgun “to use it to kill his wife”; therefore, he had the specific intent to kill,
which is the required intent for attempted murder.

Proximity?

The last act test can be used to determine proximity if the defendant has accomplished all
but the last act needed to complete his crime.  Here, but for Fred’s intervention, Bill would
surely have murdered Alice; therefore, he has satisfied the proximity element.

State v. Dave

(1) Accomplice liability for murder, attempted murder

Dave may be liable for this if he in some manner assisted in Bill’s crime by selling him the
shotgun.  However, even where a defendant knows that criminal activity may occur, there
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is no liability where that defendant has no stake in the criminal activities.  Since there’s no
indication that Dave charged Bill any more than the usual price for the gun, he probably
didn’t have a stake in Bill’s actions.  Since Dave’s knowledge was not bolstered by any
other staking-creating behavior on his part, he will probably not be held liable for Bill’s
actions.

State v. Fred

(1) Battery

Battery is the voluntary and intentional touching of another person in either a harmful or
offensive manner.  Here, Fred tackled Bill as he (Bill) was taking aim to fire his gun;
therefore, the touching was probably offensive at the least, and even harmful if Bill was
injured.  However, Fred has a defense.

Defense of Others

Where one fears an unlawful, imminent and harmful battery on another, that person is
privileged to use whatever reasonable force is necessary to protect the interests of the
other person.  Since Fred saw Bill pointing his gun at a window, he probably knew that Bill
was preparing to shoot, and he acted in such defense of others.  Fred’s defense will
prevail.


