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Question 3 

After drinking heavily, Art and Ben decided that they would rob the local all-night
convenience store.  They drove Art’s truck to the store, entered, and yelled, “This is a stick-
up,” while brandishing their unloaded pistols.  They discovered that the only persons in the
store were Mark, who worked at the store, and Fran, a customer.  Art became enraged,
since he regarded Fran as his steady girlfriend and was jealous that she had been
spending time with Mark.  Art announced, “We’ll chill these lovers out,” and loaded them
into the truck.  Art drove a very short distance down the dirt road behind the store to a large
refrigerator.  Art locked Fran and Mark in the refrigerator.  Art then returned to the store to
pick up Ben, who took $250 from the cash register on his way out of the store.

The next day, the store manager saw that things were amiss and called police, who
rescued Fran and Mark from the refrigerator.  Fran suffered no significant injury, but Mark
soon developed pneumonia and died as a result of it several weeks later.  The coroner’s
report showed that Mark had an extraordinary susceptibility to pneumonia and that it was
triggered by exposure to the combination of viruses and the intense cold of the refrigerator.

1.  What criminal charges, if any, should be brought against Art and Ben?  Discuss.

2.  What defenses, if any, do Art and Ben have to the criminal charges?  Discuss.
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ANSWER A TO QUESTION 3

State v. Art

Conspiracy

An agreement between two or more persons to commit a crime. 

Art and Ben decided to rob the local convenience store.  This decision, mutually
made, constituted an agreement.  Art had both the intent to agree at the time the
agreement was formed, and also the intent to commit the criminal act, satisfying the mens
rea requirement for conspiracy.

Therefore, Art will be guilty of conspiracy.

Pinkerton’s Rule

Under Pinkerton’s rule, a defendant is guilty of all crimes foreseeably carried out in
furtherance of the conspiracy.  Therefore, though Art did not actually commit a larceny,
larceny was a foreseeable crime, given the nature of the conspiracy, and Art will be guilty
though he did not actually commit the act.

Attempted Robbery

Attempt is a substantial step towards the perpetration of an intended crime.

Robbery is the taking of personal property by force or threat of force from the person
of the victim. 

Art, with the specific intent to rob the convenience store, took an unloaded pistol and
went to the store, proclaiming that it was a robbery.  He will argue that the pistol was
unloaded, and that he therefore did not use force; however it will suffice for the threat of
force requirement for burglary and the apparent ability test for attempt.  Art was apparently
able to rob the store.  In addition, it was both legally and factually possible to rob the store,
and Art was in the process of perpetrating the crime.

Therefore Art will be guilty of attempted robbery.

Assault

Assault is either a substantial step towards the perpetration of an intended battery,
or the intentional placing of another in reasonable apprehension of imminent bodily harm.

Art went into the store with a gun, pointing it at the people inside.  This constituted
a conditional threat, not an imminent threat of battery, and therefore would not constitute
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an assault.

However, Art went further than this, loading Mark and Fran in the truck.  It is
reasonable to infer that both Mark and Fran were placed in apprehension of this battery
before it occurred, and in addition, Art committed a substantial step towards perpetration
of the intended battery.

Therefore Art will be guilty of assault.

Battery

The unlawful application of force to the person of another.

Art loaded Mark and Fran into the truck.  He had no legal authority to do so, and his
application of force was therefore unlawful.

Therefore Art will be guilty of battery.

Merger

Though Art is guilty of both assault and battery, assault is a lesser included offense
to the battery, and therefore the state will only obtain a conviction on one or the other
crime.

False Imprisonment

The unlawful confinement of another, within fixed bounds, for any period of time.

The state would bring two counts of false imprisonment against Art.  First, he loaded
Mark and Fran into the truck.  The[y] had no reasonable escape, and were confined against
their will without legal authority.

Second, Art placed Mark and Fran into the refrigerator.  They could not get out, and
were subjected to the cold temperatures until rescued, hours later.

Therefore, Art will be guilty of false imprisonment.

Kidnapping

The intentional confinement and asportation of another.  

Art confined Mark and Fran in the back of the truck, as discussed supra.  In addition,
he drove them down the road.

Art could argue that, because he did not drive them very far, he did not asport Mark
and Fran.  However, asportation takes merely the slightest movement once the victim has
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been confined.  Therefore the short drive was sufficient.

Therefore Art will be guilty of kidnapping.

Murder

Homicide committed with malice aforethought.

Homicide

The killing of a human being by another human being.

Art subjected Mark to the cold of the refrigerator, which led to Mark’s death by
pneumonia.

Actual Cause

But for the actions for Art, Mark would not have gotten pneumonia and died.

Proximate Cause

It is foreseeable that placing a person in a refrigerator will result in his sickness, and
possibly death.

Art would argue that the susceptibility of Mark to pneumonia constituted an
intervening cause that would break the chain of guilt.  However, to be sufficient for an
intervening cause, the condition cannot be pre-existing.  Mark’s susceptibility was in
existence before being placed in the refrigerator, and is therefore not an intervening cause.

Malice

The prosecution can prove malice in any one of four ways: 1) Intent to kill; 2) Intent
to cause serious bodily harm; 3) A depraved heart act; or 4) The felony murder rule.  In this
case, the prosecution will argue intent to cause serious bodily harm, the depraved heart
act, and the felony murder rule.

1. Intent to Cause Serious Bodily Harm.  Intent is either desire to bring about a
particular result, or knowledge to a substantial degree of certainty that such a result will
occur.  The prosecution will argue that Art knew that serious bodily harm was likely to occur
by placing two people in a refrigerator.  Art would argue that the substantial certainty did
not rise to the level necessary.  A jury would have to decide, but it is likely that a jury would
agree with Art.

2. A Depraved Heart Act.  The defense would argue that, even if Art’s actions
did not rise to the level of intent, they were severely reckless in regards to the safety of
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Mark and Fran.  The prosecution is likely to succeed in its recklessness contention.

3. The Felony Murder Rule.  The prosecution will argue that the death occurred
in the perpetration of an inherently dangerous felony.  Art and Ben were still in the res
gestae of the attempted robbery, having not [sic] reached any place of temporary safety,
and Art was also committing the felony of kidnapping.  Both robbery and kidnapping are
inherently dangerous felonies for the purpose of this rule.

First Degree Murder

Murder premeditated and deliberated with the specific intent to kill, murder by the
felony murder rule, or murder by bomb, torture, ambush, or poison.

As discussed supra, the prosecution will argue that this murder was under the felony
murder rule.  They are likely to succeed in this argument, and therefore this murder will be
made murder in the first degree.

Second Degree Murder

All murders not first degree.

If the prosecution is unable to prove that the felony murder rule applies, they will fall
back on the depraved heart act requirement, and the murder will be second degree.

Voluntary Manslaughter

Homicide with malice, but with adequate provocation or mistaken justification.

Art will argue that seeing his girlfriend with another guy constituted adequate
provocation.  To be successful, Art would have to argue four things:

1. He was actually provoked.  Art was jealous when he saw his girlfriend with
another guy.  However, he would have to show that this provocation made him act in the
heat of passion, not under calm will.  Because he was so enraged, it is likely that Art would
be able to prove this point.

2. A reasonable person would have provoked.  Art is unlikely to be able to show
that a reasonable person would be provoked by seeing a girlfriend in a store with someone
that worked at the store.  The facts give us no indication that there was any
reasonableness to Art’s jealousy.

3. He did not cool off.  Art acted immediately after he became enraged.  He did
not cool off.

4. A reasonable person would not have cooled off.  Because the actions were
immediate, a reasonable person probably would not have cooled off.
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Because a reasonable person would probably not have been so enraged as to act
in the heat of passion, this murder will not be mitigated to voluntary manslaughter.

Involuntary Manslaughter

Homicide without malice, but with criminal negligence or under the misdemeanor
manslaughter rule.

If the prosecution is unable to prove malice, they will fall back on involuntary
manslaughter.

Therefore, Art is probably guilty of first degree murder. 

Accomplice Liability

The state will also argue that Art acted as an accomplice to Ben’s larceny, to be
discussed infra.  Art acted as a facilitator and aider of Ben’s larceny, and will therefore be
an accomplice.  

Defenses

Voluntary Intoxication

Art had been drinking heavily before the crimes were committed.  Because this is
voluntary intoxication, it will only serve as a defense if it can negate the mens rea of the
crime.  Therefore it will not apply at all to battery, being a general intent crime, or to murder
under the depraved heart act or felony murder rule, unless it knocks out one of the felonies.

However, Art will argue voluntary intoxication for the remaining strict liability
offenses.  He will have to show that the intoxication actually overcame his specific intent.
Based on the facts, it is not likely that Art would be able to prove this.  He was cognizant
enough to become jealous and enraged, indicating that he could think in a rational way,
despite the drinking.

Therefore this defense will not absolve Art of culpability.

Diminished Capacity

In a minority of jurisdictions, the defendant will be acquitted if some action or insane
impulse diminished his capacity to reason and think through his actions.  Because, as
discussed supra, Art was still apparently able to reason cognizantly, this defense will not
apply.

Therefore this defense will not absolve Art of culpability.
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State v. Ben

Conspiracy

Defined supra.

Ben entered the same agreement discussed supra, with the requisite intent.

Therefore Ben is guilty of conspiracy.

Pinkerton’s Rule

Ben did not actually commit the crimes of kidnapping or false imprisonment.
However, these crimes are all reasonably foreseeable in perpetration of a conspiracy to
commit robbery, and Ben will therefore be guilty of them.

Robbery

Defined supra.

Ben entered the store waving a gun and demanding money.  However, he did not
actually take the money until Mark and Fran had been locked in the refrigerator.  To
constitute robbery, the taking must be from the person of the victim, which was not the case
here.

The state could argue that, because the victims were forcibly removed from the
scene of the crime, there was a constructive taking from the person of the victim.  However,
the state is not likely to succeed in this argument, because the taking and the victim were
so far removed.

Therefore Ben is not guilty of robbery.

Attempted Robbery

Defined supra.

Ben, in participating in the same actions as Art did, will be guilty of this crime in the
same way.  The discussion, supra, is applicable here.

Therefore Ben is guilty of attempted robbery.

Larceny
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The trespassory taking of the personal property of another, with specific intent to
permanently deprive the owner thereof.

Ben grabbed money on the way out, intending to keep it permanently.  He had no
claim of right to the money, and his taking was therefore trespassory.

Therefore Ben is guilty of larceny.

Mispris[i]on

Failure to report the known felonious conduct of another.

While Art was out kidnapping Mark and Fran on his trip to the refrigerator, Ben was
left alone in the store.  He knew of the felonious conduct of Art, and did not report it.

Therefore Ben is guilty of mispris[i]on.

Murder

Homicide

Defined supra.

Actual and proximate cause discussed supra.

Malice

Defined supra.

The prosecution will argue the felony murder rule against Ben.  The murder of Mark,
as discussed supra, occurred in the commission of an inherently dangerous felony.  Under
the felony murder rule, all co-felons are equally guilty.  Ben was a co-felon in the attempted
robbery and an accomplice to the kidnapping, and therefore the prosecution will be able
to show malice.

First Degree Murder

Defined supra.

This murder will be first degree, as based on the felony murder rule.
Therefore Ben will be guilty of first degree murder.

Accomplice Liability

Though Ben did not actually commit the crimes of kidnapping and false
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imprisonment, he was an accessory to them as a co-felon.  He will therefore be held to be
guilty of these crimes.

Defenses

Ben will argue the same defenses to his crimes as Art would.  It is likely that his
defenses would fail, because he seems to be acting in full awareness of what he is doing.
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ANSWER B TO QUESTION 3

Question 1

State v. Art (A) and Ben (B)

Conspiracy to commit robbery

Conspiracy is an agreement b/n 2 or more people to commit an unlawful act.

At common law, conspiracy is complete upon agreement.  Here, there is an agreement b/n
A and B, as facts show A and B decided to rob the local store.  As such, there is a
conspiracy at common law.

Modernly, a conspiracy is shown through an overt act.  Here, A and B entered the store
and yelled “This is a stick up” with pistols, which is an overt act.  As such, there is
conspiracy modernly.

Pinkerton rule

Under the Pinkerton rule, a coconspirator is liable for the acts of the other that are
foreseeable and in furtherance of the conspiracy.  As such, A and B would be liable for the
acts of the other that are foreseeable and in furtherance of the conspiracy to commit
robbery.

Burglary of store

At common law, burglary is the trespassory breaking and entering of a dwelling house at
nighttime with the intent to commit a felony therein.

The state will not find a common law burglary, b/c there was no breaking by A and B, as
facts state the all-night store was open for business, and there is no dwelling house, since
it was a convenience store.

Modern burglary

Instead, the state will show there was modern burglary, which does not include a breaking,
dwelling house, nighttime, or felony.

Here, there was a trespassory entry by A and B, since they did not have the consent of the
store’s owner to rob the store, and the facts state they entered the store.  There was a
structure, as a store is deemed to be a structure.  There was the intent to commit a crime,
robbery.

As such, A and B are guilty of modern burglary.
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State v. A

Kidnapping/re: Fran (F) and Mark (M)

Kidnapping is false imprisonment with movement.  (False imprisonment is the confinement
of a person by another with the victim’s consent).

There was a confinement by A, of F and M, without their consent, as facts state he locked
them in a refrigerator and the facts do not show he had their consent to do so.  The
confinement of F and M was with movement, as facts show he moved them from the store
into his truck.

As such, A is guilty of kidnapping.

Pinkerton/B’s liability

Since the act of kidnapping was not foreseeable and in furtherance of the conspiracy to
rob, as facts show A was jealous of F and M and decided to kidnap them, B will not be
liable for F’s act under Pinkerton.

Battery of F and M

Battery is the harmful or offensive touching to the person of another.

Since the facts state A loaded F and M into his truck, there is an offensive touching by A.

A is guilty of battery.

Pinkerton/B’s liability

Since the act of A’s battery was not foreseeable and not in furtherance of the conspiracy
to rob, B will not guilty [sic] of A’s act under Pinkerton.

Homicide of M

Homicide is the killing of one person by another.  Here, there is a killing of M, since the
facts show he died from being locked in the refrigerator by A.  However, there may be an
issue as to causation since it is not clear whether M was killed by being locked in the
refrigerator or due to his susceptibility to pneumonia. 

Actual cause
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But for A locking M in the refrigerator, M would not have died.  A is the actual cause of M’s
death.

Proximate cause

A foreseeable consequence of A’s locking M in the refrigerator is that M would die.

Intervening act

A will assert there was the intervening act of M’s susceptibility to the pneumonia.

However, M’s susceptibility to pneumonia would be considered foreseeable and not
superseding, since a person’s condition of susceptibility to certain things is foreseeable.
As such, A is the proximate cause of M’s death.

Murder/2nd degree murder of M

The state’s best charge against A is to charge him with 2nd degree murder of M.  The felony
murder rule will not attach here, since the killing of M was not independent of the inherently
dangerous felony, kidnapping, as facts state A was upset at M and F and decided to “chill
these lovers out”.

Murder is homicide plus malice aforethought.

The state will show malice aforethought through the following:

Intent to kill/Intent to cause serious bodily harm

The state will argue that A had the intent to kill, as facts state he stated “We’ll chill these
lovers out” and proceeded to lock M in the refrigerator, and left him in there for good.

However, A will counter argue that he did not have the intent to kill, since he locked M in
a refrigerator, which is not as cold or deadly as a freezerm [sic], and he merely was upset
at F and M and decided to lock them up.

The state will rebut and state that even if A did not manifest an intent to kill, then certainly
locking a person inside a refrigerator, with no breathing holes, and intense cold
temperatures manifests an intent to cause serious bodily harm.

Thus, more facts are needed to ascertain whether A had an intent to kill, and the state will
show A’s intent to cause serious bodily harm.

Wanton and reckless
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Wanton and reckless is an extreme indifference to the value of human life.  Locking a
human inside a confined space such as refrigerator [sic] with no way of getting out exhibits
an extreme indifference to the value of human life.  As such, A was wanton and reckless.

Thus, the state will find A guilty of 2nd degree murder of M.

Voluntary manslaughter/sudden heat of passion

The defense will mitigate A’s 2nd degree murder charge down to voluntary manslaughter
via sudden heat of passion.

Sudden heat of passion

The state will show the following:

The defendant acted from passion rather than reason, as facts state A was upset that F,
as his steady girlfriend, had been spending time with M, and saw M and F together at the
store, when he became enraged and locked them in the refrigerator.

A reasonable person would act from passion rather than reason, as a reasonable person
would become enraged if his girlfriend was caught spending time with another man, and
that man was someone the person was already suspicious about in the first place.

There was no cooling off time b/n the passion and the killing, as facts state A became
enraged upon seeing F and M together and proceeded to kidnap and lock them in the
refrigerator.

As such, the state will successfully mitigate down to voluntary manslaughter via sudden
heat of passion.

A is guilty of voluntary manslaughter.

Pinkerton/B’s liability

Since the act of A’s killing of M was not foreseeable and not in furtherance of the
conspiracy, B is not guilty of voluntary manslaughter of M.

Attempted murder of F

Specific intent

At issue here is whether A had the specific intent to kill, as facts do not demonstrate A
wanted to kill F.  However, locking one in refrigerator [sic] under cold temperatures would
manifest an intent to kill.
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A had the apparent ability to kill, as facts state A locked F inside the refrigerator.  A was
dangerously close to perpetration, as opposed to preparation state, as facts state F was
locked inside by A[.] It was only factually impossible as opposed to legally impossible for
A to kill F, since F was rescued the next day but would have died if she were not rescued.

As such, A is guilty of attempted murder.

Pinkerton/B’s liability

Since the act of A’s attempted murder was not foreseeable and not in furtherance, B is not
guilty of attempted murder under Pinkerton.

State v. B

Robbery of store/$250

Robbery is larceny plus force or intimidation.

There was force/intimidation, as facts state B bran[d]ished a pistol while yelling “This is a
stick up”.

Larceny is a trespassory taking and carrying away of the personal property of another with
the intent to deprive permanently.

There was a tresspassory taking and carrying away, as facts state B took and carried away
$250 without the consent of store’s owner.  The money was the personal property of
another, since the facts state it was in the cash register and belonged to the store.  B had
the intent to deprive permanently, as facts state he left the store w/the money, thus
depriving the store of the money permanently.

As such, B is guilty of robbery.

Pinkerton/A’s liability

Since the act of B’s robbery was foreseeable and in furtherance of the conspiracy to
commit robbery, A will be guilty of robbery.

Question 2

Defense by A and B
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The only defense available to criminal charges of A and B is to assert intoxication, b/c it
negates the requisite specific intent.

Intoxication

A and B will argue that they should be acquitted of the abovementioned crimes (except A’s
battery charge), since they are all specific intent crimes.  A and B will assert that they were
heavily intoxicated and could not form the specific intent to commit these crimes, as facts
state they committed these crimes after drinking heavily.

However, the state will argue that A and B were not intoxicated to the point that they could
not form the requisite specific intent to commit these crimes, since the facts show A and
B were still able to drive to the store to rob it and get away, and A was able to drive the
truck to another location during the robbery to confine F and M in a refrigerator.

As such, A and B’s intoxication defense fails and A and B will be charged with the
abovementioned crimes.


