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Question 3

Dan separated from his wife, Bess, and moved out of the house they own together.  About
one week later, on his way to work the night shift, Dan passed by the house and saw a light
on.  He stopped and rang the bell.  Bess answered the door.  She was polite, but told him
she was getting ready to go out with her girlfriends.  As Dan left, he saw a pair of men’s
shoes in the entryway.  

Later that night, Dan told his friend, Fred, about the shoes.  Fred said: “Let’s go over there
and check it out.  We’ll use my car so Bess won’t recognize it.”   Dan and Fred drove over
to the house, and parked a block away, so the car would not be seen by Bess.  Fred waited
in the car while Dan went around the side of the house, turned over a garbage can and
climbed on top to look through the open bedroom window.  Dan saw a man, Chris, on the
bed with Bess.  Dan jumped through the open window and started yelling at Bess, “How
could you do this?”  

Dan then went to the closet and grabbed his shotgun, which was locked in a plastic case.
He turned to Chris, and chased him down the stairs and out of the house, yelling deadly
threats.  Chris tripped, fell, and hit his head on the front steps.  The fall knocked him
unconscious.  

Bess called the police.  When the police arrived, Dan was sitting outside on the front porch
holding the shotgun, still in the locked case.  Dan told the police that he had chased Chris
out because he feared his wife had been in danger.  

Fred got out of the car and came over to the scene.  The police placed Dan in custody and
asked Fred to meet them at the station for further questioning.

1.  With what crime or crimes, if any, can Dan reasonably be charged and what defenses,
if any, can he reasonably assert?  Discuss.

2.  With what crime or crimes, if any, can Fred reasonably be charged and what defenses,
if any, can he reasonably assert?  Discuss.
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ANSWER A TO QUESTION 3

3)

State v. Dan

Conspiracy - an agreement between two or more people with the specific intent to commit
an unlawful act or a lawful act by unlawful means.

The facts show that Dan had stopped by to see his wife, Bess, from whom he was
separated[,] and while there he saw a pair of men[’]s shoes.  Dan told his friend Fred about
it at work[,] who suggested they go over and check it out.  Fred suggested they use his car
so Bess wouldn’t recognize it.  They went to the house but parked a block away.  Dan
climbed on top of a trash can to look in the bedroom window of the house while Fred waited
in the car.  Dan would not be charged with conspiracy.

Burglary

Common Law - the breaking and entering [of] the dwelling of another at nighttime with the
specific intent to commit a felony therein.

Modern Law - the entering [of] a building to commit a[n] unlawful act.

The facts show that Dan worked the night shift and came by later that night after work to
Bess’s house.  Dan and Bess were separated and she was the only one living in the house
and therefore it is the dwelling of another[,] not Dan’s.  Dan jumped through an open
window when he saw a man in bed with Bess.  This jumping through a window shows an
entering into the house.  However, Dan did not break into the house so under common law
this would fail.  The facts do not show that Dan had any intent to commit a felony when he
jumped through the window.  He was yelling at Bess but did not show that their [sic] was
any intent to do a[n] unlawful act at that point.  He did commit unlawful acts later but did not
have the specific intent when he jumped through the window.

Therefore under both Common Law and Modern Law there is no burglary.  Dan cannot be
charged with burglary.

Assault is a specific intent crime which may be a[n]:

(1) Attempted battery

(2) Intentional placing one in reasonable apprehension or fear of immediate danger for
one’s life.
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Assault of Chris:

The facts show that Dan went to the closet and grabbed his shotgun and began chasing
Chris down the stairs and out of the house.  Since Chris was fleeing from Dan he would be
in reasonable apprehension and fear for his life.  It was an immediate threat as Dan was
carrying a shotgun.

Dan will argue that it was not a reasonable apprehension as there was no immediate
danger since the shotgun was still in its locked plastic case and therefore Dan was unable
to fire it.  However, this argument will fail as Dan could have used the gun as a weapon
against Chris without firing it as he could have hit him with the gun.  Therefore there was
an assault.

Dan will argue that he did not have the specific intent to harm Chris and therefore was not
guilty of assault.  He was only yelling at her [sic] and did not take any steps towards her to
place her [sic] in danger.  The State will argue that the yelling combined with the getting of
the gun was enough to place him in reasonable apprehension or fear as he could have
unlocked the gun at any time and used it on Chris.

Defense of Others - One is privileged to use reasonable force to protect others.  Dan will
argue that he thought Bess was in danger and that he was trying to protect her.  He will
argue that he used reasonable force as he did not take the gun out of its locked case.  This
argument will fail as the facts show that Dan had seen men[’]s shoes in the house when
he had been there earlier and further that he had seen her in bed with Chris.  He also had
yelled at Bess and asked her how she could do this.  This shows that he knew she was not
in danger but instead he was angry and shocked at what he had seen.  There are no facts
to show that Bess was in any danger.

Dan will be charged with the assault of Chris.

Assault of Bess

The facts show that Dan jumped through the window and began yelling at Bess.  While
mere words may not be sufficient to cause apprehension[,] when it is coupled with Dan
getting a gun out of the closet[,] that is enough to make Bess apprehensive or fearful of
immediate harm.

Dan will argue that he did not have the specific intent to harm Bess and therefore was not
guilty of assault.  He was only yelling at her and did not take any steps towards her to place
her in danger.  The State will argue that the yelling combined with the getting of the gun
was enough to place her in reasonable apprehension or fear[,] as he could have unlocked
the gun at any time and used it on Bess.

Dan will be found guilty of assault of Bess.
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Battery of Chris - An unlawful application of force on the person of another.  Battery is a
general intent crime.

The State will argue that Dan’s chasing Chris with a gun and threatening Chris that [sic]
caused him to trip, fall and hit his head on the steps since he was trying to escape the
assault.  The facts do not show that any physical force was used by Dan against Chris.
However, since Dan’s chasing of Chris was the actual cause of his fall[,] Dan will be
charged with the Battery against Chris.

Defense of Others - One is privileged to use reasonable force to protect others.  Dan will
argue that he thought Bess was in danger and that he was trying to protect her.  He will
argue that he used reasonable force[,] as he did not take the gun out of its locked case.
This argument will fail as the facts show that Dan had seen men[’]s shoes in the house
when he had been there earlier and further that he had seen her in bed with Chris.  He also
had yelled at Bess and asked her how she could do this.  This shows that he knew she was
not in danger but instead he was angry and shocked at what he had seen.  There are not
facts to show that Bess was in any danger so this defense fails.

Attempted Murder of Chris - An attempt is a substantial step taken towards the commission
of a crime[,] which in this case would be murder.

Dan grabbed his gun and began chasing Chris[,] yelling deadly threats[.] These are
substantial steps towards the commission of murder.  Chris was running down the stairs
and out of the house trying to escape Dan.  The facts show that Chris was in fear for his
life.  If in fact Dan had killed Chris or Chris had died from his injuries the attempted murder
would merge into the crime of murder.  However, since Chris was only unconscious there
are not facts to show he died.

Dan will argue that he had no specific intent to kill Chris but was just acting in the heat of
the moment due to seeing his wife in bed with Chris.  He will argue that he had no time to
cool off and that he was provoked by seeing his wife in bed with Chris.  He will further
argue that he never took the gun out of its locked case and was in fact sitting waiting for
the police on the porch with the gun still in the locked plastic case.  This too shows that he
lacked the specific intent.

The State will argue that a gun can be used as a weapon without firing it and that Dan was
using it as a weapon to kill Chris[,] but there are no facts to support this contention.

However, the court will find that Dan lacked the specific intent to kill Chris as he did not use
the weapon against Chris in any manner[,] so Dan will not be charged with attempted
murder.

Defense of Others - One is privileged to use reasonable force to protect others.  Dan will
argue that he thought Bess was in danger and that he was trying to protect her.  He will
argue that he used reasonable force as he did not take the gun out of its locked case.  This
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argument will fail as the facts show that Dan had seen men[’]s shoes in the house when
he had been there earlier and further that he had seen her in bed with Chris.  He also had
yelled at Bess and asked her how she could do this.  This shows that he knew she was not
in danger but instead he was angry and shocked at what he had seen.  There are no facts
to show that Bess was in any danger.

State v. Fred

Conspiracy - defined and discussed supra.  Fred cannot be charged with conspiracy.

Accomplice Liability - One who aids, abets or encourages another in the commission of a
crime is liable for the same crimes.

The facts show that Fred suggested they got [sic] to Bess’s house to find out why a man[’]s
shoes were at the house.  He also suggested they take his car and park a block away so
that Bess wo[uld]n’t recognize the car or see it.  This shows that Fred was encouraging Dan
to go to Bess’s house.  Fred also waited in the car while Dan went to the house to check
things out.  The State will argue that Fred’s acts shows the [sic] was an accomplice to the
crime as he aided Dan by driving him to the scene of the crimes.  He encouraged him by
saying [“]Let’s go check it out”.  Further, by waiting in the car while Dan was at the house
he could be considered a getaway driver and was further providing aid to Dan.

As an accomplice[,] Fred can be charged with all of the crimes that Dan is charged with[,]
which in this case is battery of Chris, assault of Chris and assault of Bess.

Fred will argue that he did not have the intent to commit any crimes and thought Dan was
going to check things out.  He will further argue that he did not want Dan to commit any
crimes.  However, this argument will fail due to the secrecy with which they approached the
house.  Fred may also argue that he remained in the car and was unaware of what Dan
was doing and he did not know Dan was committing any crime.

Fred will not be charged with the crimes listed supra if his defense of lack of intent
succeed[s].
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ANSWER B TO QUESTION 3

3)

STATE v. DAN 

1.  With what crime or crimes can Dan be charged?

CONSPIRACY TO COMMIT A CRIME

An agreement by two or more parties to commit a crime with the specific intent that the
crime be committed.

Here, “Dan told his friend Fred” about the suspicious shoes in his wife Bess’s house and
[sic] which point Fred suggested that they “check it out.”  There is no clear agreement
between the parties except to go to the house.  Whatever they meant by “check it out”
could be deemed an implied conspiracy but there is no evidence from the facts that the two
men planned to commit any crime or do any harm.

Thus, although they were acting in concert, there is no agreement to commit a specific
crime.

SOLICITATION TO COMMIT A CRIME

Requesting, urging, tempting another to commit a crime with the specific intent that the
solicitee commit the crime.

Here, Fred said “Let’s go over there and check it out” and offered to use his car so Bess
wouldn’t recognize them.  Again, while this is suspicious and may be childish it does not
rise to the level of a specific crime.  Nor did Fred urge Dan to do something illegal.

Thus, while Fred instigated this childish behavior there is no specific desire to commit a
crime as evidenced by the duo[’]s communication.

PRINCIPAL

At common law, a principal is the person who actually carries out or commits the criminal
elements of the crime at the scene of the crime.  Modernly a principal is the same as
common law.

Here, Dan went toward the house and Fred stayed in the car.  Thus, Fred was not close
to Dan while Dan acted[,] and each element of each crime below was committed by Dan.

Thus, [Dan] acted as a common law principal and modernly as a principal in the
commission of the crimes listed below.
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BURGLARY - COMMON LAW

The trespassory breaking and entering [of] the dwelling house of another in the nighttime
with an intent to commit a felony therein.

Here, Dan entered his own house in the nighttime on his way to work.  Although he “owned”
the house with Bess, he no longer had habitation privileges and so any entry would be
deemed trespassory without Bess’s consent.  There are no facts to indicate Dan’s intent
upon entering and so entry alone will not prove that he had a felonious intent – perhaps he
originally just wanted to talk to them, even though he was yelling.  Further Dan entered an
“open” window and so the breaking element is not satisfied.

Thus, Dan did not commit common law burglary.

BURGLARY - MODERNLY

Breaking into any structure to commit any crime, even a misdemeanor.

Here, Dan entered without Bess’s consent and started “yelling” immediately.  If he planned
to commit a battery[,] which may be inferred by his immediate “yelling” and rush to get his
shotgun, he would have committed a modern burglary.

Thus, Dan may be charged with a modern burglary.

ASSAULT - ATTEMPTED BATTERY

A substantial step toward the completion of a battery with the specific intent that a battery
be committed.

Here, Dan “chased” Chris down the stairs and caused Chris to fall.  He was chasing him
with a shotgun[,] which he could use as a weapon independent of shooting it[,] and his
chasing, coupled with his “yelling deadly threats”[,] supports a substantial step toward a
battery[,] given that they were in close quarters.

Thus, Dan will be charged with assault type of attempted battery.

ASSAULT - CREATION OF FEAR

Defendant intentionally created a reasonable apprehension of receipt of an imminent
battery in the person of the victim.

Here, as outlined immediately above, Chris was “chased” and obviously in fear as he “fell”[,]
and likely did so out of rushing to vacate the house.  Chris was aware of and saw Dan so
he would have been aware of the gun.
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Thus, if Chris had a reasonable fear of being harmed, Dan will be charged with this type
of assault.

ASSAULT - AGGRAVATED ASSAULT

Assault with a deadly weapon and/or felonious intent.

Here, even though the shotgun was “still in the locked case” Dan had the apparent ability
to use the gun in a deadly manner.

Thus, Dan will be charged with aggravated assault.

BATTERY

The unlawful application of force to the person of the victim resulting in harm or offensive
contract without consent or privilege.

Here, although Dan did not actually touch Chris[,] from the facts, Dan put the forces in
motion[,] causing the harmful contact wherein Chris was knocked unconscious from the fall
after being “chased” by Dan.  Force may be an application of force to something so closely
related to the victim as to be a part of[sic].  Since Dan was “chasing” Chris and yelling at
him, Chris’s escape was probably not careful and[,] again, Dan put the risky forces into
motion that caused Chris’s fall.

Thus, because Dan put the forces into motion causing Chris to fall, he may be charged with
battery.

MERGE -

An assault of attempted battery will merge into the completed crime of batter[y].

Here, the battery type assault will merge but the creation of fear assault will remain a
separate charge.

ATTEMPTED MURDER

A substantial step toward the completion of a murder with the intent to kill.

MURDER is homicide with malice aforethought.

Here, Dan must have evidenced an intent and desire to kill coupled with his actions.  A
crime that requires malice like murder requires a specific intent in the attempt.  Because
Dan did not take the gun out of the locked case he did not take a “substantial step” toward
the murder, unless he planned to knock Chris around with the gun in the locked case.  But,
since he did no further harm to Chris from the facts[.] [sic] After Chris fell, it is not possible
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to infer that Dan wanted Chris dead.

Thus, a charge for attempted murder will likely fail.

DEFENSES

ADEQUATE PROVOCATION

Defendant was provoked to kill; a reasonable person would have been provoked to kill; the
defendant did not cool down from the time of provocation to the time of the killing; and a
reasonable person would not have cooled down from the time of provocation to the time
of the killing.

Here, at common law catching one’s spouse in the act of suffering from a staggering blow
may have supported a mitigation of a crime due to adequate provocation.  Here, however,
Dan saw Chris “on the bed” with Bess[,] not having sex with her[,] from the facts.  Further,
no reasonable person would remain provoked from the original provocation of seeing shoes
in the entryway long enough to return and burglarize the house.  This issue depends on
whether the court looks at the provocation as commencing with the spotting of the shoe in
the entryway long enough to return and burglarize the house.  This issue depends on
whether the court looks at the provocation as commencing with the spotting of the shoe in
the entryway – in which case any reasonable person would have calmed down – or at the
time he looked into the window and still[,] since the couple did not appear to be making
love, Dan’s acts will not be mitigated because of this theory.  Further he did not complete
the crime of murder.

Thus, Dan’s offenses will not be mitigated.

IMPERFECT SELF[-]DEFENSE

An honest but unreasonable and mistaken belief in the necessity of deadly force.

Here, Dan claims “he feared his wife had been in danger”[,] which seems unreasonable
because Chris ran away and there are no facts to support this.  Dan came to the house in
a childish manner[,] without a legitimate reason given that he “climbed on top” of a garbage
can to spy on his wife Bess.  However, even an imperfect self[-]defense may be supported
by an unreasonable mistake.

Thus, unless the court finds any reason for Dan to fear for Bess, this theory will fail to
mitigate Dan’s behavior.

DEFENSE OF OTHERS

At common law a close relationship was required[;] modernly anyone may defend anyone
with whatever reasonable force is necessary to repel the attack[,] and one may defend
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another with whatever amount of force it reasonably appears that the victim would have
been privileged to use.

Here, Dan was “close” to Bess as a separated husband, but Chris was “on the bed with
Bess”[,] nothing more[,] from the facts.  There is nothing to say that Bess was privileged to
use any force against Chris[,] which would support Dan’s claim.

Thus, this theory will likely fail.

STATE v. FRED

1.  With what crime or crimes can Fred be charged?

CONSPIRACY

Defined supra.

Here, as outline[d] above, the duo did not specify any specific crime; they just went to
“check it out”[,] and we don’t know what that means.

Thus, Fred will not be charged with conspiracy.

SOLICITATION

Defined supra.

Here, Fred may have impliedly solicited Dan to act by encouraging him to do something
that Fred knew would aggravate Dan.  However, because there is no crime mentioned, this
may fail.

Thus, Fred may be charged with solicitation[,] but unless the court infers an implied
solicitation[,] this may fail.

PRINCIPAL IN THE SECOND DEGREE

At common law someone at the scene aiding, encouraging, abetting another in the
commission of a crime.  All liability for completed crimes committed by the principal in the
first degree attaches to the principal in the second degree.

Here, Fred aided and abetted Dan by driving and purposefully hiding the car to encourage
Dan’s bad behavior.

Thus, any liability for completed crimes by Dan will attach to Fred.
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ACCESSORY BEFORE THE FACT

At common law [a] person who aids and encourages before the commission of a crime.
All liability for completed crimes committed by the principal in the first degree attaches to
the accessory.

Here, as outlined above, Fred impliedly encouraged Dan to go to Bess’s [house] but
nothing more.  However, the resulting activity was encouraged by and instigated by Fred.

Thus, Dan’s liability will attach to Fred because of Fred’s encouragement.

ACCOMPLICE

Modernly an accomplice is the equivalent of a common law accessory.  One who aids and
encourages and assists another in committing a crime.  All liability for completed crimes
committed by the principal in the first degree attaches to the accomplice.

Here, as noted above, Fred helped Dan commit the crimes.

Thus, liability will attach to Fred for Dan’s crimes.

MISPRIS[I]ON[,] A FELONY

Failure to disclose the commission of a felony or to stop a felony.

Here, Fred should have called the police if and when Dan was away too long.  If he heard
yelling, etc., he should have done something to stop the potential altercation.

Thus, Fed will be charged with mispris[i]on[,] a felony.

DEFENSES

MISTAKE OF FACT – UNREASONABLE
may be a defense to criminal culpability – even unreasonable mistake of fact if Fred truly
did not know of Dan’s criminal intent.

Here, Fred may have thought the couple would get back together or talk or something.  So
even if his mistake is absurd, given his encouragement and childish behavior[,] it could
negate the mens rea of specific intent to aid and abet, and the other crimes[,] and relieve
Fred of liability as an accomplice or otherwise.

AGENCY

Vicarious liability theory where a principal uses an agent to commit a crime.  The principal
authorizes the agent to act[,] who acts at the principal’s direction and control.
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Here, a court may infer that Fred used Dan as an innocent agent to harm Bess.  By saying
“Let’s check it out” and by offering to drive, Fred may have been putting Dan in a position
purposefully to harm Bess[,] unbeknownst to Dan[,] and[,] if so[,] the liability for Dan’s
completed crimes would attach to Fred under this theory.  Dan would have been acting as
Fred’s instrumentality in this situation.  However, there is no dialogue between the two
evidencing an intent or agreement (as outlined above) to commit a specific crime.

Thus, Fred may be charged under this theory with sufficient facts.


