
 17

Question 2 

Angela, Brian and Carter were at Angela’s house, drinking beer.  They wanted to 
order a pizza and have it delivered, but they did not have enough money to pay 
for it.  Carter suggested they order the pizza and grab it from the pizza delivery 
person without paying.  Brian told Angela to call the pizza parlor.  She did so and 
ordered a pizza, knowing she could not pay for it.  Brian and Carter waited 
outside the house.   

 
When the delivery person arrived with the pizza, Carter pulled a gun out of his 
jacket pocket.  Brian had no idea Carter was carrying a gun.  Carter fired the 
weapon into the delivery person’s vehicle but did not hit anyone.  Carter told 
Brian to grab the pizza and run.  Brian was shocked by Carter’s actions and did 
not move.  Carter turned the gun on Brian and told him, again, to grab the pizza 
and run.  Brian then grabbed the pizza, and Carter and Brian fled the scene.  
Brian and Carter returned to Angela’s house through the back door and all of 
them ate the pizza.  Later, the police arrested Angela, Brian and Carter. 
  
With what crimes, if any, can Angela, Brian and Carter reasonably be charged 
and what defense(s), if any, can each of them reasonably assert?  Discuss. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 18

Answer A to Question 2 
 

People v. Carter 
 
Solicitation 
 
The crime of solicitation occurs when a party incites another to commit an 
unlawful act.  This could be any misdemeanor, felony or breach of the peace.  If 
the unlawful act is completed it may merge with the intended crime. 
 
Here, the parties involved lacked the money to pay for pizza so Carter suggested 
to the other members to order a pizza and then take the pizza without paying for 
it.  Taking a pizza without paying for it is stealing property which does not belong 
to the person trying to steal it and thus a crime.  Since Carter “suggested” to the 
other members of the parties to steal the pizza and mere words of 
encouragement or even suggestion are found to be sufficient for the crime of 
solicitation, Carter has committed this crime. 
 
Conspiracy 
 
Conspiracy is an agreement between one or more parties to commit an unlawful 
act.  The parties must have guilty minds and under the Wharton Rule a crime 
which must have two people to commit cannot be a conspiracy, for example 
adultery or duelling.  Furthermore, a conspirator may be found guilty of any acts 
of his or her coconspirators if it is in furtherance of the conspiracy, under the 
Pinkerton Rule.   
 
Here, Carter solicited the group of people to commit the crime of stealing a pizza 
(as discussed above), furthermore, he agreed with the other two parties to 
commit this act and went outside (where the crime was to take place) with the 
intent of stealing the pizza.  His intent can be shown since he solicited the other 
parties.  Furthermore, the act of carrying a gun, shouting commands to other 
parties and shooting at the victim (the delivery person) can all be seen as acts 
beyond mere preparation of committing the intended crime. 
 
Carter is likely to be found guilty of conspiracy. 
 
 
 



 19

Assault 
 
Assault is an intentional act which places a person in fear or apprehension of an 
immediate harmful touching.  An attempted battery can also be found to be an 
assault, but if the battery is completed, the assault is absolved by the more 
serious crime of battery. 
 
Here, Carter brandished a gun to the delivery boy to give up the pizza.  It is 
reasonable to suspect that a gun being pointed at someone would cause them 
fear or apprehension of an immediate harmful result.  Guns can easily put people 
in fear of losing their lives, so whether or not the gun was loaded or was even a 
real gun is likely not to help Carter out since a reasonable person would be 
placed in immediate apprehension of great bodily injury at the sight of a gun.  
Furthermore, Carter actually fired the weapon. This was likely to let the delivery 
person know that the gun had bullets and was in fact real.  Undoubtedly, the 
circumstances would put fear into the delivery boy and meet the elements of 
assault (likely assault with a deadly weapon). 
 
Robbery 
 
Robbery is larceny of person by the use of intimidation or force or future harm to 
induce him to relinquish personal property. 
 
Here, the delivery person was in sole and rightful possession of the pizza and it 
was thus his personal property.  Since Carter had not paid for the pizza he had 
no rights to possess it.  By using the gun to place fear into the delivery person’s 
mind, Carter met the element of robbery which requires the defendant to do 
some action which uses force or intimidation to cause the delivery person to 
relinquish his lawful possession (the pizza, until it was paid for).  In addition, 
Carter by shouting commands to Brian of what was expected to be done (“grab 
the pizza”) met the intent element of the crime.   
 
Larceny 
 
Larceny is the trespassory taking and carrying away of the personal property of 
another with the intent to deprive permanently.   
 
Here, as established previously, the pizza was in the rightful ownership of the 
delivery person until payment was relinquished, thus transferring the right to the 
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personal property.  No money was given and thus no right to the pizza existed.  
Carter commanded Brian to grab the pizza and thus meets the elements of 
larceny since the taking of something which you do not have the legal right to 
take can be found to be a trespassory taking and carrying away.  Furthermore, 
the parties ate the pizza – effectively depriving the rightful owner of the pizza 
permanently.  A jury may seek to find Carter guilty of robbery instead of larceny 
since it is the more serious of the crimes and all of the elements are present. 
 
While Carter is likely to be charged with the majority of these crimes, he may 
want to say that he cannot be charged with larceny or burglary since the actual 
taking and carrying away was done by Brian; however, he was a conspirator and 
will be charged with any crimes that his coconspirators have committed.  In 
addition, his act of using force is likely to render him guilty in both robbery and 
larceny.  
 
Attempted Murder 
 
Attempt is defined as an act in preparation of that if completed will result in the 
actual crime.  Homicide at common law is defined as the (1) killing (2) of another 
with (3) malice aforethought.  Malice aforethought can be met through four 
conditions: (1) an intent to kill, (2) a reckless disregard for mankind or a depraved 
heart/wantonness, (3) intentional infliction of great bodily injury, or (4) felony 
murder rule.  The felony murder rule applies when during the commission of an 
enumerated felony a defendant commits murder.  The enumerated felonies are 
burglary, arson, rape, kidnapping, robbery and mayhem.  Since this was an 
attempted murder the felony murder rule will not apply.  It must be shown that 
Carter had an intent to kill, a reckless disregard for mankind or an intentional 
infliction of great bodily injury. 
 
Here, it is likely hard to prove that Carter intended to kill the delivery person or 
intended to inflict great bodily injury since neither of the two instances occurred.  
It is most likely that malice aforethought will be found through Carter’s actions if 
he acted with a reckless disregard for mankind.  Firing a gun into any inhabited 
vehicle or house is likely to cause injury whether the injury is intended.  
Regardless of whether Carter solely intended to scare the delivery person, injury 
from a bullet being shot into a confined area is high and probably meets the 
requirements of reckless disregard for humanity.  The bullet could have 
inadvertently hit the gas tank, causing an explosion, or even hit the delivery 
person. 
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It is evident that if a death of the delivery person would have resulted from the 
bullet shot by Carter, he would be charged with murder.  However, since no 
killing occurred the jury could see fit to find Carter guilty of attempted murder. 
 
Defense 
 
Voluntary Intoxication 
 
The only defense that can likely be raised is that all three parties had been 
drinking beer when the crimes occurred – depending on how much beer the 
parties drink could establish that the parties, including Carter, could no longer 
establish the requisite state of mind to commit specific intent crimes.  This, 
however, is unlikely to be a suitable defense since the plans were laid out by 
Carter and there was adequate timing between the planning and preparation 
phase to sober up.  The facts do not indicate severe intoxication enough to 
eliminate mental understanding and the likely time between ordering a pizza and 
the pizza arriving is sufficient cooling off time to stop the planned crime.  Finally, 
Carter was carrying a gun – without the knowledge of his friends.  Carrying a gun 
over to a friend’s house cannot likely be found to be a normal activity since one 
would generally not find a need to defend oneself or shoot anything when going 
over to a friend’s house to drink a few beers and eat dinner.  This could establish 
that Carter had planned criminal behavior prior to arriving at Angela’s house and 
prior to drinking at all. 
 
People v. Angela and Brian 
 
Conspiracy (Defined supra) 
 
If it can be established that Angela and Brian are coconspirators in the acts of 
Carter then they will be charged with any and all acts committed by Carter or 
each other in furtherance of the conspiracy.  Angela and Brian must have both 
committed other acts in furtherance of the perpetration of the crime to be 
considered conspirators.  Here, Brian told Angela to call the pizza parlor, 
knowing that Carter had intended to steal the pizza.  Furthermore, Brian went 
outside to help Carter take the pizza.  It can be inferred that in order to take   
property which is not in your lawful possession you would likely have to use 
some degree of force or other unlawful tactic to receive that property.  This could 
establish the requisite intent necessary for Brian to be charged as a 
coconspirator in the crime spree.  Finally, Brian grabbed the pizza and 
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participated in eating it.  Brian is a coconspirator and will likely be charged with 
assault, attempted murder, robbery, and/or larceny in addition to conspiracy. 
 
Angela, knowing that she could not pay for the pizza and knowing that an 
unlawful act was going to take place ordered the pizza.  This is likely to be seen 
as an overt act since it was involved in the direct chain of events which occurred 
in the crime.  Perhaps, it was the igniting event following the solicitation of Carter.  
If the jury finds that this was an overt act beyond mere preparation and into 
perpetration of the crime then Angela will be charged with all of the crimes of her 
coconspirators in furtherance of the conspiracy.   
 
Receiving Stolen Property 
 
A person may be found guilty of receiving stolen property if they receive the 
personal property of another which they know has been taken illegally and intend 
to deprive the rightful owner permanently. 
 
Here, the pizza was taken with force from the rightful owner.  Angela knew, prior 
to the pizza being taken, that the pizza would be stolen from its rightful owner.  
She accepted the stolen property and ate it – thus depriving the rightful owner of 
the property permanently.  Angela can be convicted of receiving stolen property. 
 
Defenses 
 
Voluntary Intoxication (same as for People v. Carter) 
 
Duress 
 
Brian will want to argue that he was placed under duress and was forced to take 
the pizza because Carter pulled a gun on him and demanded that he commit the 
crime.  This was a gun that Brian was unaware of Carter carrying.  This is a 
plausible defense but will probably not negate Brian’s liability since he was a 
coconspirator in agreement with Carter and Angela to commit the crime in the 
first place.  In order to take personal property of another – force would likely have 
to be used.  Undoubtedly, Brian and Angela would know this and understand the 
likelihood of injury or even death. 
 
Finally, Angela would want to argue that she had no idea of the actions going on 
outside of her house so she could not be guilty of the crimes committed; 
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however, if she is found to be a coconspirator then any crimes committed by the 
other conspirators are fair game to charge her with as long as they were in 
furtherance of the conspiracy.  Here, the crime planned was to take a pizza – all 
alleged crimes were in furtherance of taking the pizza and so all parties are likely 
to be charged with the crime.  (None of the parties made a withdrawal.) 
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Answer B to Question 2 
 

State v. Carter 
 
Solicitation to Commit Robbery 
 
Solicitation is the asking or suggesting or enticing somebody else to commit an 
unlawful act.   
 
Robbery is the larceny by force from a person’s person. 
 
Larceny is the trespassory taking and carrying away of tangible property of 
another with the intent to permanently deprive him of his property. 
 
Here, Carter suggested to Brian and Carter [sic] that they grab the pizza from the 
delivery person without paying.  This should be sufficient to meet the element of 
solicitation to commit robbery (more on robbery later). 
 
Solicitation is a specific intent crime and will merge with the completed offence (if 
completed).  Solicitation will merge with the completed offence, to avoid the 
double jeopardy clause violation. 
 
Conspiracy to Commit Robbery 
 
Conspiracy is the agreement to commit an unlawful act.  It requires the intent to 
agree and the intent to commit the act.  It can be implied from the facts.  Here, 
Brian told Angela to call the pizza parlor.  Angela did so and ordered pizza 
knowing she could not pay for it.  Based on the acts of Brian and Angela, it can 
be concluded that an agreement has been reached between Carter, Brian, and 
Angela to take a pizza(s) without paying (i.e. to commit larceny or larceny by 
force).  Even if the facts do not indicate that Brian/Angela agreed expressly, their 
acts indicate beyond a reasonable doubt that they agreed with Carter to commit 
the larceny/robbery and they had the requisite intent to do the act. 
 
Conclusion: Carter will be charged with the conspiracy to commit 
robbery/larceny. 
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Defenses 
 
No defenses are apparent from the facts. 
 
Robbery of Pizza Man 
 
Robbery was defined supra.  Here, Carter used a lethal weapon (a gun) and fired 
at the delivery person’s vehicle.  The use of force is proven beyond a reasonable 
doubt. 
 
Carter then forced Brian (under the threat of force) to take the pizza from the van 
and run.  Although Carter did not grab the pizza by himself, he used an 
instrumentality to take the pizza. (i.e., he used the threat of lethal force to get 
Brian to steal the pizza from the van).   
 
From the person of another? 
 
Here, the pizza was taken from the van, not from the delivery person.  However, 
the courts should consider the pizza taking as a constructive taking from the 
person or the person’s presence.  This element of robbery is also met. 
 
Trespass? 
 
Since none of them paid for the pizza, the taking was trespassory.  
 
Conclusion:  Carter will be found guilty of the robbery of the pizza delivery 
person. 
 
Defenses? 
 
No defenses are present in the fact pattern.  Carter intentionally took or forced 
the taking of another’s property by force and without consent. 
 
Attempted Murder of Delivery Man (person) 
 
Attempt is a substantial step towards the commission of the unlawful act.  The 
elements are an intent to commit the act and a substantial step towards the 
commission.  Here, Carter fired the weapon into the delivery person’s vehicle.  
This fact indicates that Carter did not try to scare the other person but he was 
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trying to actually hit the delivery guy.  The firing of a lethal weapon into the 
vehicle will meet the State’s burdens of proof of establishing an intent to murder 
the delivery man (person). 
 
The substantial step was completed by just missing the person.  Therefore, but 
for the miss, the delivery person would have been hit.   
 
Therefore, the prima facie case for attempted murder will be established by the 
State.  If no malice is found, then Carter could be charged with attempted 
involuntary manslaughter or other lesser crimes.   
 
Defenses 
 
Carter will claim that he did not intend to kill or shoot at the delivery person.  He 
was only trying to scare him so that he could take the pizza without paying  
because he had no money.  The State will argue that Carter fired the gun into the 
vehicle and that was a sufficient act to establish an attempted murder charge. 
 
Attempted Felony Murder 
 
Attempted felony murder is an attempt to kill someone during the perpetration of 
a dangerous felony – here, the dangerous felony is robbery of the delivery 
person.   
 
The same elements as in attempted murder apply.  Felony murder implies a 
malice and the State will argue that the malice element has been proven.  The 
malice can also be established by intent to kill; intent to inflict great bodily harm; 
reckless disregard for an unjustifiable risk to the human life (depraved heart 
murder or willful/wanton conduct).  Here, the use of the legal weapon proves 
intent to kill. 
 
In summary, the State will establish malice aforethought and will also establish 
either attempt to commit murder; attempt to commit felony murder; or attempt to 
commit involuntary manslaughter. 
 
State v. Brian 
 
Crimes of Brian 
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Solicitation of Angela 
 
Brian told Angela to call the pizza parlor.  This is a solicitation to robbery/larceny.  
There are no defenses. 
 
The crime will merge with the completed crimes of larceny, robbery, attempted 
murder. 
 
Conspiracy 
 
See under State v. Carter.  Brian will be reasonably charged with conspiracy to 
commit larceny or robbery. 
 
There are no defenses, as he told Angela to commit an overt act and waited 
outside the house with Carter, to see the delivery vehicle with the person inside. 
 
Under the Common Law (CL) the conspiracy was complete when agreement was 
reached.  Modernly, most jurisdictions require an overt act in furtherance of the 
conspiracy. The overt act would be the telling of Angela to call the parlor and the 
waiting outside the house to ambush the pizza guy.  Thus, the State will establish 
a conspiracy, under both CL and modernly.  He will be liable for all crimes 
committed in furtherance of the conspiracy. 
 
Robbery 
 
The State may properly charge Brian with the robbery of the pizza person.  
Please see the robbery analysis under State v. Carter.  The only element that it 
will be difficult to prove would be the force element and the taking of the tangible 
property with force or the threat of force. 
 
Here, Brian will argue that it was Carter who used force by firing the gun at the 
pizza guy – he did not use force or threat of force.  He was, however, part of the 
conspiracy to commit larceny/robbery and he will be charged as an accomplice to 
the robbery committed by Carter. 
 
Thus, even if he did not use the actual force, he was a coconspirator and an 
accomplice (aided/abetted the commission of crimes) and will be liable for all 
crimes committed in furtherance of the conspiracy under the Pinkerton rule as 
well as modernly. 
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Defenses 
 
Duress: 
   
Brian will argue that he was forced (he was under duress) by Carter to take the 
pizza without paying.  Duress is a valid defense to a theft crime. 
 
Abandonment: 
 
Brian will also raise the abandonment defense that he did not know that Carter 
had a gun and he changed his mind when he saw Carter pulling a gun and firing 
at the pizza person. This defense will fail because he did not communicate the 
defense to the police and he did not say anything to Carter.  The abandonment 
defense requires an effort to thwart the success of the crime.  Here, he did not do 
that and he took the pizza.  Finally, all three of them ate the pizza. This further 
proves that he did not abandon the conspiracy or the commission of the robbery 
or the other offenses.   
 
Accessory to Attempted Murder? 
 
The State can also charge Brian as an accessory to the attempted murder of the 
pizza guy.  An accessory is one who aids and abets, encourages, assists, 
participates in the commission of a crime. 
 
He could be charged with the attempted murder of the pizza guy under the 
coconspiracy theory, because he is liable for any crimes committed in 
furtherance of the conspiracy. 
 
Defenses 
 
The defenses are the defenses of duress and the abandonment defense.  These 
were discussed supra. 
 
Conclusion: Brian could be charged with the crimes of solicitation, conspiracy, 
robbery, attempted murder, and larceny of the pizza (if no robbery is established 
by the State). 
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State v. Angela 
 
Conspiracy 
 
See Supra. 
 
Angela did call the pizza parlor and ordered pizza knowing she could not pay for 
it.  The agreement and the overt act are easily established.  She will be found 
liable for all crimes committed in furtherance of the conspiracy.   
 
Accomplice Liability:  See State v. Brian   
 
Larceny of the Pizza 
 
The eating of the pizza is the same as the sharing of the proceeds of the robbery. 
Thus, the State will charge her with the crimes committed by Carter and Brian – 
robbery, attempted murder, larceny. 
 
Conclusion: Angela could be charged under conspiracy and accomplice theories 
for all the crimes discussed earlier under Brian and Carter. 
 
 
 
 
 
 
 

 
 

 

 

 

 


