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Question 3 
 
At 3 a.m. the City Police Department received a call that there was an unauthorized 
entry into Walt’s Gun Emporium (“Walt’s”), a store that sells firearms. 
  
As the police officers drove around a corner behind Walt’s to investigate the incident, 
they observed a man placing something into the trunk of a red car parked across the 
street from Walt’s.  The red car’s engine was running.  When the officers turned the 
police car’s siren and lights on, the red car immediately sped away.  One officer exited 
the police car and arrested Albert, the person who had been standing behind the red 
car, while the other officer followed the fleeing red car. 
 
The police officer who arrested Albert then saw Burt slide a sealed box labeled “Walt’s 
Gun Emporium” and crawl out of a store window.  The officer then arrested Burt.  It was 
later determined that the box contained six rifles. 
 
While being chased by the police, the red car crashed into another car, killing its driver 
Vic.  Chuck, the driver of the red car, was arrested.  A sealed box stamped with the 
words “Walt’s Gun Emporium” containing twelve pistols was found in the trunk of the red 
car. 
 
Albert, Burt, and Chuck were each charged with larceny and murder. 
 
At trial, Walt, the owner of Walt’s, testified for the prosecution that Burt was employed 
by Walt’s as a salesperson.  Walt also testified that he was the only person working at 
Walt’s authorized to open sealed boxes containing firearms or to remove the boxes from 
the gun vault where they were stored. 
 
Albert testified that he was given $10 by Chuck to help carry boxes to the red car, and 
that he had never seen Chuck or Burt before. 
 
Burt testified that he was authorized by Walt’s to possess the firearms located at the 
store in order to fulfill his duties as a salesperson. 
 
Chuck testified that Burt convinced him that Burt owned the guns and that Burt had 
agreed to sell them to Chuck for $400. 
 
Do the facts support each of the charges against Albert, Burt, and Chuck and what 
defenses, if any, might they each reasonably assert?  Discuss. 
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Answer A to Question 3 
 

Crimes of Albert 

 

I.  Can Albert be charged with larceny? 

 

A. To prevail on the charge of larceny, the prosecution will have to establish the 

trespass or taking and carrying away the property of another with the intent to 

permanently deprive.  Larceny is a specific intent crime that requires an intent to 

steal. 

 

1. Trespassory taking 

 

To prevail, the prosecution will have to show that the taking was 

trespassory.  If we believe Albert’s testimony, he was paid $10.00 to help 

Chuck carry the boxes.  To believe the testimony means that Albert didn’t 

know that his taking was trespassory because he could assume that the 

box belonged to Chuck. 

 

2. Carrying away 

 

Property must be carried away by the defendant.  Even the slightest 

movement will suffice.  Here, Albert clearly carried away the boxes by 

helping load them onto Chuck’s truck. 

 

3. The property must be of another 

 

Defendant must know that the property is of another and he is not 

authorized to take it.  Here, Albert, according to his testimony, believed 

that the property was belonging to Chuck. 
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4. Intent to permanently deprive 

 

As discussed above, larceny is a specific intent crime and the prosecution 

must show that the defendant intended to permanently deprive the rightful 

owner of the property.  If Albert believed Chuck and if we believed his 

testimony, Albert didn’t have an intent to steal. 

 

The prosecution will argue, however, that it was very unusual to be at 3 

am on the street and to be further asked by someone to help him load 

some boxes.  A reasonable person would know that the items were stolen.  

However, reasonableness is not enough.  Good faith mistake is enough as 

a defense for a crime of larceny as long as the jury believes Albert. 

 

B.  Vicarious liability 

 

The prosecution will try to establish that Albert is not telling the truth and that he 

was acting in concert with Burt and Chuck. 

 

1. Accomplice liability 

 

If the prosecution establishes that he had an intent to commit the crime of 

larceny and that he was aiding and abetting, Albert will be liable for the 

crime of larceny committed.  However, it would have to be first established 

that larceny is committed – see discussion below.  If the prosecution 

prevails that he had an intent the larceny be committed, Albert’s loading 

the boxes would constitute aiding and abetting.  If it is established that 

larceny in fact took place, Albert will be guilty of larceny. 
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2. Conspiracy 

 

If the prosecution establishes Albert was in an agreement with either Burt 

or Chuck to commit a larceny or any unlawful act and if an overt act was 

committed, then Albert would be guilty of crimes resulting from the 

conspiracy agreement. 

 

II. Can Albert be charged with murder? 

 

Albert did not kill Vic. The only way he can be held vicariously liable for the death 

of Vic is being held responsible either as a conspirator or as a co-felon under 

felony murder rule – see discussion below. 

 

Crimes of Burt 

 

I.  Can Burt be charged with larceny? 

 

Larceny is a crime against possession.  Here, Walt testified that Burt was an 

employee of the Walt’s.  Generally employees have custody of goods belonging 

to employer; however, if an employee is in more of a supervisory rank, he will be 

deemed to have possession.  Here, Walt testified that Burt was the only person 

who had access to the sealed boxes.  That would make him more then a regular 

employee.  In addition, Burt testified that he was authorized to possess the 

firearms pursuant to his employment duties. If it is determined that he had 

possession, he will not be guilty of larceny. That would be a crime of 

embezzlement. 

 

However, if it is determined that he only had custody, the prosecution will have to 

establish: 
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A. Trespassory taking – Burt clearly didn’t have permission to take the 

gun; therefore, it was trespassory. 

 

B. Carrying away – he clearly carried the goods away when he slid them 

outside the store. 

 

   C. Property of another – he knew that the guns were not his but belonging 

   to Walt’s. 

 

D. With intent to steal – the fact that he was doing it at 3 am and that he 

offered to sell them for $400 could mean that he intended to permanently 

deprive the true owner. 

 

If he only had custody and if the above elements are established, Burt will 

be guilty of larceny. 

 

II. Can Burt be charged with murder? 

 

Burt’s act didn’t kill Vic; the only way to attach liability to Burt is to find him liable 

as an accomplice, coconspirator or under the felony murder rule.  See discussion 

above and below. 

 

Crimes of Chuck 

 

  I.   Can Chuck be charged with larceny? 

 

If Chuck’s testimony is believed, he didn’t have the intent to permanently deprive 

because he claimed he was buying the guns that he believed belonged to Burt.  

Facts don’t tell us that Chuck took or carried away the guns; therefore, it would 

be difficult to directly charge him with larceny.  However, if his testimony is not 
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believed, he will be charged with larceny under either accomplice liability or 

coconspirator liability. 

 

 II.   Can Chuck be charged with murder of Vic? 

 

1. Murder is homicide committed with malice. 

2. Homicide is unlawful killing of another by the defendant’s act.  Here, Vic died 

as a result of Chuck’s act of crashing his car. 

3. Malice can be established by either an intent to kill, an intent to seriously 

injure, wanton conduct, or under felony murder rule.  Here, Chuck didn’t have 

an intent to kill anyone.  Perhaps his conduct could be considered wanton 

because he was speeding and driving recklessly but it was 3 am and not 

many people are expected to be out at that time of the night. 

 

A. Felony murder rule 

 

Under felony murder rule, if death occurred during the commission of a 

dangerous felony, malice was established.  Under common law, all 

felonies were dangerous but modernly this has been changed to include 

only inherently dangerous felonies.  Larceny is generally not a dangerous 

felony; however, this larceny included the guns and ammunition and could 

be considered dangerous. 

 

 a.  During the commission 

 

Commission of felony includes the perpetration, the commission, 

and the escape until the felons reach a point of safety.  Here, the 

crime was interrupted by the police and when the police [officer] 

was chasing Chuck, it was still a part of the felony.  Therefore, 

when Chuck killed Vic, it will most likely be during the commission 

of a felony and therefore, malice would be established. 
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4. There don’t appear to be any defenses available to Chuck and, therefore, 

Chuck would be guilty of murder. 

 

5. Degrees – Here, if malice is established under felony murder rule, Chuck will 

be guilty of murder in [the] first degree.  If it will be considered that his 

conduct was wanton then he will be guilty of second degree murder. 

 

If it is established that malice cannot be proved because felony was not 

dangerous then Chuck will not be guilty of murder. 

 

If Chuck’s testimony is believed, he would not be charged with larceny or 

murder. 

 

Finally, if it established that Albert, Burt and Chuck were coconspirators and 

the larceny was committed, then they could all be charged with larceny and 

murder.  If no larceny was committed, then they could not be charged with 

larceny.  If Chuck is found guilty of murder and conspiracy is established, all 

will be guilty of murder. 
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Answer B to Question 3 

 

1. State vs. Albert – Do the facts support Albert’s charges of larceny and murder and 

what defenses might he assert? 

LARCENY 

 

The trespassory taking and carrying away [of] the personal property of another with the 

intent to permanently deprive. 

 

Here, the facts indicate that Albert (A) was “placing something into the trunk of a red 

car”; thus, there was asportation of the goods.  While the facts are silent as to if A 

actually took the goods, it is reasonable to infer from the facts that A took the box 

because he was “given $10 by Chuck” to carry the box.  After investigation by the 

police, it was determined that a sealed box containing guns was what was placed in the 

car.  The box had the name “Walt’s Gun Emporium,” which would indicate that the 

goods were the personal property of another. 

 

A will argue that because he had not met Chuck or Burt before that, he was unaware 

that the property belonged to another and that he did not have the intent to permanently 

deprive.  However, the state will argue that reasonable people do not enter gun stores 

at 3 am and “crawl out of a store window” to retrieve their own goods.  Thus, they will 

likely find the requisite intent to permanently deprive. 

 

Additionally, because of A’s likely status of an accomplice, discussed below, whether or 

not he had the intent to permanently deprive may be found with his intent to assist in the 

overall crime. 

 

Therefore, it appears that A is guilty of larceny. 
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MURDER 

Homicide with malice aforethought 

Homicide 

 

The killing of one human being by another 

 

Here, the facts indicate that Vic, a human being, was killed when his car was struck by 

Chuck, thus by another. 

 

Thus, there is a homicide. 

Malice aforethought 

 

Malice can be found by an intent to kill, an intent to commit serious bodily injury, wanton 

conduct, or felony murder. 

 

Here, there are no facts to support that A intended to kill Vic nor did he intend to commit 

serious bodily injury.  Additionally, there are no facts to support wanton conduct.  The 

state will likely have to find the requisite malice via the felony murder. 

Felony Murder 

 

During the perpetration of a dangerous felony, someone dies. 

 

Here, the state is charging A with larceny.  Larceny is not considered an inherently 

dangerous felony at common law. 

 

Thus, because the felony murder rule does not apply, the requisite malice may not be 

available. 
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However, if the courts deem A to be an accomplice and either Burt or Chuck are 

convicted of the murder, then A may be found liable as an accomplice for Vic’s murder.  

Thus, we will continue our analysis for murder. 

Causation 

 

The death must be the actual cause (cause in fact) and the proximate cause (legal 

cause). 

 

It can be said that “but for” A committing the larceny that Vic would not have died as 

when and how he did.  Thus, A is the actual cause. 

 

A person is the direct proximate cause if the death is the natural and probable result of 

the defendant’s actions.  Here, it does not appear that A is the direct cause.  However, if 

it is foreseeable that the death may occur, then the person may be found to be the 

indirect cause.  It is foreseeable that if someone is stealing goods from a store and their 

accomplices begin to take flight that an innocent person may be struck and killed by the 

fleeing vehicle.  Thus, A is the proximate cause. 

 

Therefore, if the requisite malice can be attributed to Burt or Chuck, A may be found 

liable for the murder of Vic. 

ACCOMPLICE 

 

Someone who gives aid or encouragement before or during a crime.  The accomplice 

will be liable for all crimes that were aided to or that are foreseeable. 

 

Here, A will argue that he was not giving aid to commit a crime; rather he was simply 

doing a small job for compensation.  However, the state will argue that reasonable 

people do not agree to remove guns from a store at 3 am for any price.  Further, the 

facts indicate that Burt crawled out of a store window.  A reasonable person in A’s 

position would be able to determine that they were not rightfully able to enter the 
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premises, [and] that they were likely committing a crime in removing goods in the 

secrecy of night.  Moreover, it was A’s intention to assist in the crime because he stated 

he was receiving compensation for it. 

 

If the state determines that A is guilty as an accomplice, he will be liable for all crimes 

that are foreseeable.  It is foreseeable that while fleeing from the police that people may 

get injured or even die.  Thus, if there is an injury/death that occurs while during the 

flight, A may be liable for those crimes. 

 

Therefore, it appears that A will be guilty as an accomplice. 

 

2. State vs. Burt – Do the facts support Burt’s charges of larceny and murder and what 

defenses might he assert? 

 

LARCENY 

Defined supra 

 

Here, the facts indicate that Burt was observed by the police while he was sliding “a 

sealed box” from Walt’s Gun Emporium and crawling out of a store window.  There is 

sufficient asportation and carrying away personal property that belonged to another, 

Walt. The question here will turn on whether or not Burt had mere custody or 

possession.  If Burt had possession of the goods, he cannot be charged with larceny but 

rather embezzlement. 

 

Burt will argue that he had possession because at trial he testified that he “was 

authorized by Walt’s to possess the firearms.”  However, the state will argue that Burt 

had mere custody because if he had rightful possession he would not have needed to 

“crawl” in and out of the window to gain access to the guns.  Moreover, it is reasonable 

to infer that if he had possession he would not have needed to take the guns in the early 

morning at 3 am.  Moreover, Walt testified that only he (Walt) was authorized to open or 

remove the boxes and that Burt did not have possession.  Depending on how the trier of 
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fact determines Walt’s level of possessory interest will depend on if he had the requisite 

intent to actually steal the goods.  It does appear from the facts that he does not have a 

key to the store and that he has mere custody. 

 

Therefore, if it is determined he only has custody, he will be liable for larceny. 

 

MURDER 

Defined supra 

 

Here, as discussed above, the main issue will be with respect to the requisite malice.  

Under common law, larceny is not an inherently dangerous felony for felony murder.  

However, if it is determined that Burt is guilty as an accomplice, then he may be 

convicted for Vic’s murder if Chuck is found to have the requisite malice. 

 

Therefore, if Chuck is found to have the requisite malice, Burt may be liable for murder 

as an accomplice. 

 

ACCOMPLICE 

Defined supra 

 

As discussed above, Burt will be liable for all crimes that are foreseeable.  It is 

foreseeable that while fleeing from the police that people may get injured or even die.  

Moreover, Burt was aiding in the theft of the guns from the store as from the discussion 

above it appears he did not have possession but rather had only custody.  Thus, if there 

is an injury/death that occurs while during the flight, A may be liable for those crimes.  

 

Therefore, it appears that Burt will be guilty as an accomplice. 

 

 

 

 



 42 

3. State vs. Chuck – Do the facts support Chuck’s charges of larceny and murder and 

what defenses might he assert? 

 

LARCENY 

Defined supra 

 

Here, there are no facts indicating that Chuck actually took any of the goods.  However, 

if it is determined that he is an accomplice to crime of larceny committed by Burt, he 

may be found liable under accomplice liability. 

 

ACCOMPLICE 

Defined supra 

 

As discussed above, Chuck will be liable for all crimes that are foreseeable.  Chuck will 

argue that he did not believe he was committing or assisting in committing any crime 

because he believed he was helping Burt get back his own guns.  However, the state 

will contend that Chuck was aware that the guns did not belong to Burt because they 

entered through a window and upon the police arriving on the scene Chuck fled.  

Depending on how the trier of fact views the testimony and the facts will determine if 

Chuck is liable as an accomplice.  However, it appears that Chuck will be liable as an 

accomplice to larceny. 

 

MURDER 

Defined supra 

 

Here, the question of murder will turn on if the requisite malice can be found.  As 

discussed above, larceny is not an inherently dangerous crime so felony murder may 

not be used.  However, the court may find malice under wanton conduct. 
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Wanton conduct 

 

Consists of an act that creates a high risk of serious injury or death, an act with little or 

no social value, defendant intended the act. 

  

Here, there is a high risk of death in fleeing from the police and in fact this did occur.  

Moreover, there is no social value in fleeing from the police, especially if you did not 

believe you committed a crime.  Lastly, it was Chuck’s intention to flee from the police 

as it is likely he believed he would be arrested for stealing the guns. 

 

Thus, there is wanton conduct. 

 

Therefore, because there is the requisite malice, Chuck will be liable for murder. 

 

DEFENSES – MISTAKE OF CIVIL LAW 

 

Mistake of civil law will be a defense if the defendant believed they were rightful in doing 

the act. 

 

Here, the facts indicate that Chuck believed he was helping Burt get back his own guns.  

However, from the facts that they broke into the store in the disguise of the early 

morning coupled with his fleeing from the scene, it does not appear that Chuck truly 

believed he was helping Burt get back his own property. 

 

Therefore, he will not be able to assert the defense of mistake of civil law. 

 

 

 

 

 

 


