
Question 4 

Victoria lived in a house with her roommates Ben and Carl.  One night, Albert entered 
the house through an unlocked, but closed, back door and went into Victoria’s bedroom.  
Albert removed a partially full bottle of whiskey and a knife from his pockets, and 
threatened to harm Victoria if she screamed. 

At that point, Ben and Carl discovered Albert in Victoria’s room.  Catching sight of Ben 
and Carl, Albert took off running.  Ben said to Carl, “Let’s get him!”  Ben and Carl 
chased Albert out of the house and down the front stairs.  Albert got into a vehicle and 
drove away.  Ben and Carl jumped into a neighbor’s vehicle, which had its keys in the 
ignition, and sped after Albert. 

Ben and Carl caught up with Albert in a deserted shopping center.  Ben drove into the 
passenger side of Albert’s vehicle and pushed it until its driver’s side came to rest 
against the wall of a building, trapping Albert inside.  No one was injured.  At that time, 
the police arrived and arrested Albert, Ben, and Carl. 

1. What crimes, if any, might Albert reasonably be charged with, and what 
 defenses, if any, might he reasonably assert?  Discuss. 

2. What crimes, if any, might Ben and Carl reasonably be charged with, and what 
 defenses, if any, might they reasonably assert?  Discuss. 
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Answer A to Question 4 

1. What crimes, if any, might Albert reasonably be charged with, and what 

defenses, if any, might he reasonably assert? 

Burglary: 

 Common law burglary is the breaking and entering of the dwelling house of 

another at night with the intent to commit a felony therein.  Modernly, it is the breaking 

and entering of the protected structure with the intent to commit a crime. 

 Breaking
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:  A breaking does not have to be an actual physical breaking.  Here, the 

back door of Victor's house was closed but unlocked.  Albert had to physically open the 

door, which is considered a breaking to satisfy the breaking element for Burglary. 

 Entering:  Carl entered the house of Victoria, which is her protected structure. 

 Intent to commit a crime:   Here, we do not know why Albert broke into the house 

and what intent he had prior to entering the house.  If one assumes that since he was 

carrying a knife and made his way to Victoria's room then he was there to commit a 

crime against Victoria.  It does not say that Albert stopped to remove property, but he 

entered and went to Victoria's bedroom.  Therefore, if Albert intended to enter the house 

to harm Victoria prior to his entering the home the intent element for Burglary would be 

satisfied. 

If Albert entered the house intending to harm Victoria, then we have a Burglary 
for which Albert can be charged. 

 

 

 



 

Assault: 

 The defendant is putting the victim in an immediate fear or oppression of a 

harmful or offensive touching.  Here, upon Albert entering Victoria's home, he walked 

into her bedroom, pulled a knife from his pocket and threatened to harm Victoria if she 

screamed.  A person who sees an [un]invited intruder standing in their bedroom holding 

a knife threatening to harm her if she screamed would be in fear of an immediate harm 

or offensive touching.  Albert can be charged with assault. 

Albert can be charged with assault as he threatened her with a knife, which would 
put Victoria in apprehension of a touching. 

Defenses:   

 Voluntary Intoxication
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:  Albert is going to raise the defense that he was voluntarily 

intoxicated and was unable to form any intent to commit a crime or harm a person.  The 

facts state that he pulled out a partially full bottle of whiskey from his pockets.  It does 

not say how much or little whiskey had been consumed or if Albert was acting in any 

way intoxicated.  Given the fact that he was able to enter the home, head straight to 

Victoria's room without alerting Ben or Carl, [it is likely] that  Albert did not manifest an 

intoxication level. 

While Albert will raise the voluntary intoxication defense it will not succeed. 

2. What crimes, if any, might Ben and Carl reasonably be charged with, and what 

defenses, if any, might they reasonably assert? 

 

 

 

 



 

Ben 

Solicitation: 

 Solicitation is where one party asks another party to commit a criminal act.  Here, 

Ben looks at Carl and says, "Let's get him!"  This is a solicitation for a crime. 

39 
 

 

Merger:  Solicitation merges into the crime of conspiracy. 

Conspiracy:  A conspiracy is an agreement between two people to commit a criminal 

act. 

 Agreement:  The agreement between the two individuals can be express or 

implied.  Here, Ben looked at Carl and said "Let's get him" and they both chased after 

Albert.  There is a valid agreement between Ben and Carl. 

 Act in Furtherance:  There needs to be an act in furtherance of the agreement in 

order for there to be a conspiracy.  Here, Ben and Carl both started chasing Albert and 

chased him out of the house and out into the street.  Their actions  proved they were 

going to get Albert. 

 Criminal Act:  What criminal acts exactly are Ben and Carl trying to commit?  

They are chasing a person who was in their home without permission, holding a knife to 

their roommate, threatening her.  Did they know what they would do when they caught 

him?  From the facts it appears they were trying to defend their roommate and property 

and did not intend to commit a criminal act. 

 
 
 



 

There is no conspiracy
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Larceny: Trespassory Taking and Carrying away [of] the personal property of another 

with the intent to permanently deprive. 

  Here, Ben and Carl jumped into their neighbor's car which had the keys in 

the ignition and sped off after Albert.  They trespassed, took and carried away the 

personal property of another with the driving away of the neighbor’s car. 

  Intent to permanently deprive:  Did Ben have the intent to permanently 

deprive the neighbor of the car?  Given the fact he was chasing after a person who had 

just broken into their house and threatened their roommate with a knife, and there are 

no facts to indicate that any intent was made other than the car was readily accessible 

to aid Ben in chasing after Albert.  Given there is no intent shown that Ben intended to 

permanently deprive the neighbor of the car, a larceny charge will not be proved. 

As the intent to permanently deprive is missing from this crime, Ben will not be 
charged with larceny. 

Assault - supra 

 Albert has an immediate apprehension of fear of a harmful or offensive touching 

by Ben.  Albert knew that Ben was out to get him and knew that he would be harmed if 

they caught him. 

Battery:  Harmful or offensive touching of another. 

 Here, Ben took the car he was driving and drove the car into the side of Albert's 

car until Albert's driver side [door] would not open.  A harmful or offensive touching can 

be an extension of your person and the car is an extension of Albert and when Ben hit 

Albert's car, it can be viewed as a battery.   



 

False Imprisonment:  False imprisonment is where the defendant confines the victim to 

a bounded area where there are no means of escape.   

  Here, after Ben drove the car into the wall to block the driver's side escape 

and used Ben's car to block the passenger side escape, Albert had no way to leave his 

car and was in fact bound to an area with no means of escape. 

   Since Ben had no means of escape, he would be confined to a space 

against his will.  

Assault, Battery and False Imprisonment can all be proved by the facts.   

Defenses: 

 Defense of Third Party:  Ben will have an excellent defense that he was 

defending his roommate and as such shall not be liable for any of the charges.   

 Defense of Property:  Albert had entered Ben's property also, and he can claim 

that he was using reasonable force to protect his property. 

 Crime Prevention:  The defense that will work best is that Ben was trying to 
stop a fleeing felon who posed a risk of danger to the public.  Ben had just found 
Albert in his home, [in] his female roommate's bedroom, where he was 
threatening  her with a knife.  Ben was not sure what this person would do or who 
would be the next person to be injured and by chasing after him he wanted to 
stop him from fleeing so that the police could take him into custody and protect 
the public.   

Carl: 

Conspiracy:  Supra 
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Pinkerton:  The Pinkerton Rule states that a coconspirator will be liable for all 

foreseeable crimes that happen as a result of the conspiracy crime.  Here, It is 

foreseeable that when you are chasing someone, you will have an assault, battery and 

false imprisonment, when you state "Let's get him".  However, we determined there was 

no conspiracy. 

Accomplice:  Carl was present with Ben during these acts and can be seen as an 

accomplice to the crimes of Assault, Battery, False Imprisonment.  

Larceny:  Supra 

Defenses:  Supra 

Carl would defend on the fleeing felon defense and would proceed to not be charged 

with the crimes as he was trying to protect the public from a fleeing felon who posed a 

risk to the public. 
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Answer B to Question 4 

STATE V. ALBERT
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BURGLARY 

At common law, burglary was the breaking and entering of the dwelling of another 

during the night with the intent to commit a felony therein. Modernly, the requirements of 

breaking and night hours are usually omitted, and the structure entered can be any 

structure. A theft may be intended rather than a felony per se. 

Breaking and entering: Even though the front door was unlocked, Albert opened it., 

Creating the opening of entry constitutes breaking. Further, Albert "entered the house." 

Dwelling of another: This was Victoria's and her roommates' house, so it is the dwelling 

of another and satisfies a common law or modern version of burglary. 

Night: The facts state this happened "one night," satisfying either common law or 

modern burglary. 

Intent to commit a felony: The facts do not give us Albert's intent. Circumstantial 

evidence of entering Victoria's bedroom at night, the only female of the house, with 

alcohol and a knife could suggest an intent to commit rape. Alternatively, Albert 

assaulted her as will be discussed below.  However, we cannot assume that he entered 

with this intent. 

It is not fully clear that Albert had the specific intent necessary for burglary, but a 
strong case on circumstantial evidence can be made. 

 

 

 



 

ASSAULT
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Criminal assault is an attempted causing of harmful or offensive contact or the placing 

of another in apprehension of imminent harmful or offensive contact, coupled with 

present ability.  Albert threatened to harm Victoria and showed her a knife.  This was a 

threat of imminent harm because he would be harming her in that instant if she 

screamed.  Albert may assert that his threat was conditional -- "if she screamed." 

However, he cannot excuse his conduct by a conditional threat. He should be found 

guilty of assault. 

ATTEMPTED RAPE 

Rape is sexual intercourse by a man without consent with a woman not one's wife, at 

common law.  Modernly, the wife is not excluded as a possible victim and either gender 

may be a victim or defendant.

An Attempt occurs when a defendant takes acts that, if successful, would have resulted 

in the commission of a certain target crime.  It requires proof of 1) an intent to commit 

the target crime; and 2) a substantial step that shows unequivocal intent to commit the 

target crime.  Here, as discussed above, Albert's intent can only be inferred from the 

circumstances.  If intent is established, his breaking and entering with a weapon in hand 

coupled with his threat provides the necessary substantial step.  Albert will argue that 

he did not come close to a result as he took no actions initiating intercourse, but modern 

courts do not require close proximity to the act.  Pending establishment of intent, he 

could well be found guilty of attempted rape. 

CRIMINAL TRESPASS 

This is entry upon clearly marked property of another.  Albert did enter the house of 

other people, so he could be charged with criminal trespass.  He has no apparent 

defense other than intoxication, discussed below. 

 

 



 

DEFENSE OF VOLUNTARY INTOXICATION
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At common law, such a defense only applied to negate specific intent crimes.  

Modernly, it may be a defense if it negates the mens rea.  Since Albert has a partially 

consumed bottle of whiskey, it can be inferred that he drank the other half and is 

intoxicated.  However, the facts don't show if this is so. If he was intoxicated, this could 

negate the intent to commit a felony necessary for burglary, negate the intent to place in 

apprehension of assault, and negate the specific intent to rape necessary for attempted 

rape.  It would not be a defense for criminal trespass, which is a general intent crime 

that requires only the intent to commit the entry. 

STATE V. BEN 

SOLICITATION 

Defined as inciting or encouraging one to commit a crime.  Ben said to Carl, "Let's get 

him!" which may be seen as an invitation to commit an assault or battery or both on 

Albert.  It requires intent to commit target crime, an intent to solicit, and an actual 

request. Ben did want to "get" Albert and did request help from Carl intentionally.  If 

convicted of solicitation, this would merge with conspiracy and the crime itself. 

CONSPIRACY TO ASSAULT/BATTERY

A conspiracy is an agreement between two or more persons to commit an unlawful act 

or a lawful act by unlawful means. It requires 1) intent to agree; 2) intent to commit the 

target crime; and 3) an agreement to commit the crime.  Some jurisdictions also require 

an overt act, not necessarily unlawful, by any one of the conspirators, at least where the 

crime is not serious. 

As above, Ben intended to agree with Carl to "get" Albert with the purpose of "getting" 

Albert.  Carl responded with actions by accompanying Ben. The overt act was the giving 

chase.  Thus, a conspiracy was formed to commit battery and/or assault on Albert. 

 



 

ASSAULT
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Defined above.  Ben placed Albert in apprehension of imminent harm by chasing him on 

foot and by car. An assault occurred, though Ben has defenses below. 

BATTERY 

Criminal battery is the application of unlawful force with intent, recklessness, or 

negligence.  Ben drove his car into Albert's car and pinned him to the wall.  He seems to 

have acted with intent since he said he wanted to "get him" and had been chasing him. 

Ben will argue that nobody was harmed, but this is still an offensive force.  Ben will 

argue that he never made contact with Albert's body, but the force can be applied via 

objects connected to the victim and/or defendant.  Ben controlled his car, which touched 

Albert's car, which impacted Albert.  A battery occurred, though Ben has defenses 

below. 

LARCENY 

Larceny is the trespassory taking and carrying away of the personal property of another 

with the intent to deprive the owner permanently. 

Trespassory taking. Ben had no permission to take the car that he jumped into while 

pursuing Albert. This is a trespassory taking. 

Carrying Away. Driving off with the property is a carrying away, and Ben "drove away." 

Personal Property of Another. A car is personal property and it belonged to a 

"neighbor." 

Intent to Deprive Permanently. Ben may argue he intended to return the car. However, 

acting in a manner that makes it little likely that the owner will receive his property is 

tantamount to intent to deprive permanently. Chasing a criminal -- he "sped away" -- 

qualifies as such a manner. 



 

Ben fulfills all the criteria of larceny, though he may have defenses below.
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DEFENSES 

Defense of Others. One is entitled to use reasonable force necessary to defend others 

from unlawful force. Most courts now give the benefit of a reasonable mistake.  Here, 

Victoria was privileged to use force to defend herself from a knife-wielding trespasser. 

This gave Ben privilege to defend her as well.  All he did was give chase in response to 

deadly force, so he did not exceed the permissible scope.  This defense should shield 

him from the assault charge.  It may also shield him from the battery charge although he 

may have exceeded the scope in using the car as a deadly force even after the initial 

aggressor was in retreat since he rammed his car into Albert after Albert was running 

away.  Acquittal of Assault and/or battery would entail acquittal of solicitation and/or 

conspiracy for those charges as well. 

Arrest of Felon. One is entitled to use reasonable force to effect the capture of a person 

who has committed a felony or breach of the peace in one's presence.  Here, Albert is 

at least guilty of trespass and assault if not attempted rape.  Ben was privileged to 

assault him when he chased him from the house.  However, deadly force is only 

permitted if the fleeing suspect is a clear threat to the defendant or to others.  It is not 

clear that Albert posed any threat during the car chase, so the deadly force of ramming 

a car into another car may have exceeded the scope in the charge of battery.  Ben may 

also try to raise this defense against the larceny, though the victim of this force was the 

neighbor instead of the suspect.  This defense should not work for larceny. 

Prevention of Crime. One is entitled to use reasonable force in prevention of crime.  Ben 

was preventing a battery or rape from being perpetrated on Victoria.  His initial assault 

of Albert is privileged, though he will lose this defense in the battery charge since Albert 

was no longer in danger of committing any crime at that point. 

 



STATE V. CARL
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CONSPIRACY TO ASSAULT/BATTERY

A conspiracy is an agreement between two or more persons to commit an unlawful act 

or a lawful act by unlawful means.  It requires 1) intent to agree; 2) intent to commit the 

target crime; and 3) an agreement to commit the crime.  Some jurisdictions also require 

an overt act, not necessarily unlawful, by any one of the conspirators, at least where the 

crime is not serious. 

Carl responded to Ben's call to "get him" with actions by accompanying Ben.  The overt 

act was the giving chase. Thus, a conspiracy was formed to commit battery and/or 

assault on Albert. 

ASSAULT  

Assault defined above. 

Carl placed Albert in apprehension of imminent harm by chasing him on foot and by car. 

An assault occurred, though Carl has defenses below. 

BATTERY (ACCOMPLICE) 

An accomplice is one who aids or abets another in the commission of a crime and 

thereby incurs liability for that crime as well.  It requires 1) an intent to assist; 2) an 

intent to commit the target crime; and 3) acts that assist the principal. Under the MPC, 

even attempted assistance incurs accomplice liability. 

As above, Ben committed a battery on Albert when he rammed his car into him.  Carl 

provided assistance by lending moral support since Ben knew Carl would help him in 

any subsequent confrontation as he had helped him up to this point.  Thus, Carl is an 

accomplice to battery, though he has defenses below. 

 



 

LARCENY
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As analyzed for Ben, Carl will be charged with larceny though with possible defenses 

below.  He may argue he was not the driver, and therefore not the taker, but he should 

be seen as constructively taking or as an accomplice. 

DEFENSES 

Defense of Others. One is entitled to use reasonable force necessary to defend others 

from unlawful force.  Most courts now give the benefit of a reasonable mistake.  Here, 

Victoria was privileged to use force to defend herself from a knife-wielding trespasser. 

This gave Carl privilege to defend her as well.  All he did was give chase in response to 

deadly force, so he did not exceed the permissible scope.  This defense should shield 

him from the assault charge.  It may also shield him from the battery charge although he 

may have exceeded the scope in using the car as a deadly force even after the initial 

aggressor was in retreat since he rammed his car into Albert after Albert was running 

away.  Acquittal of Assault and/or battery would entail acquittal of solicitation and/or 

conspiracy for those charges as well. 

Arrest of Felon. One is entitled to use reasonable force to effect the capture of a person 

who has committed a felony or breach of the peace in one's presence.  Here, Albert is 

at least guilty of trespass and assault if not attempted rape.  Carl was privileged to 

assault him when he chased him from the house.  However, deadly force is only 

permitted if the fleeing suspect is a clear threat to the defendant or to others.  It is not 

clear that Albert posed any threat during the car chase, so the deadly force of ramming 

a car into another car may have exceeded the scope in the charge of battery.  Carl may 

also try to raise this defense against the larceny, though the victim of this force was the 

neighbor instead of the suspect.  This defense should not work for larceny. 

Prevention of Crime. One is entitled to use reasonable force in prevention of crime.  

Carl was preventing a battery or rape from being perpetrated on Victoria.  His initial 



 

assault of Albert is privileged, though he will lose this defense in the battery charge 

since Albert was no longer in danger of committing any crime at that point. 
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