
Question 2 

Van is short and small.  One day, as he was walking down a street near his office, he 
was suddenly grabbed by Abe and Bob, who were each much taller and larger than he, 
and was dragged into an alley.  Abe and Bob beat Van severely with brass knuckles 
and took several items from him, including a ring.  Charles had been standing nearby 
watching the attack.  After the attack, Abe and Bob gave Charles the ring they had 
taken from Van.   

Van was traumatized by the attack, and decided to carry a knife for protection. 

Not long after the attack, Van was walking down the street near his office when he saw 
Abe walking toward him. He suddenly felt fear and rage.  He quickly pulled out his knife 
and held it behind his back.  Not noticing Van, Abe put his hands into his pocket.  Van 
believed Abe was reaching for his brass knuckles.  Van immediately stabbed Abe, 
killing him instantly.  In fact, Abe had been reaching for a bus pass, not brass knuckles. 

1.  With what crimes, if any, can Bob reasonably be charged and what defenses, if 
any,can he reasonably raise?  Discuss. 

2.  With what crimes, if any, can Charles reasonably be charged and what defenses, if 
any, can he reasonably raise?  Discuss. 

3.  With what crimes, if any, can Van reasonably be charged and what defenses, if 
any,can he reasonably raise?  Discuss. 

18 



ANSWER A TO QUESTION 2 

1.  STATE v. BOB
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CONSPIRACY 

Conspiracy is an agreement between two or more people to commit a crime and with 

the specific intent for that crime to occur.   Most jurisdictions require an overt act in 

furtherance of that crime.  Modernly, unilateral agreements are allowed.  Most 

jurisdictions also presume agreement from actions implying an agreement.  

Here, Bob suddenly GRABBED Van with Abe.  They both beat Van, robbed (infra) him 

and left him.  The State will argue most criminals will not ask for a signed contract 

before agreeing to do criminal activities.  The State will state contend the "concerted" 

effort in unity and synchronicity illustrated an implied agreement between Bob and Abe 

to batter and rob him.  Their intents were clear from the fact they actually followed-up 

with their implied agreement by not only an overt act in furtherance, but by actually 

completing the crimes of battery and robbery (infra).   

Abe is not in question here, but should the state choose, he would also be liable for 

conspiracy under the modern rules in some jurisdictions.   

Bob will contend he never agreed with Abe to do anything illegal and it was just a 

sudden reaction.  

Bob may be charged with conspiracy to commit robbery and battery, but whether the 

State will succeed will be up to the courts.   

BATTERY #1 

Battery is the unlawful application of force to the person of another.   

Here, Bob and Abe applied an unlawful force when they GRABBED him suddenly.  

Generally, grabbing another would cause a substantial force to hold someone so as to 



prevent an escape.  The facts do not indicate a consent by  Van nor a legal privilege by 

either Bob or Abe when the grabbed Van.   

Thus, Bob will be charged with Battery of Bob when he grabbed him. 

ASSAULT #1
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Assault is the attempted battery (Supra) or the causing of reasonable apprehension of 

an immediate harmful touching.  

When Bob grabbed Van suddenly, there may not have been time for Van to feel any 

apprehension or notice a threat.  However, once the battery occurred, Van could have 

been reasonably apprehensive as to what was going to happen next, because grabbing 

usually implies a hold without releasing. One would be very apprehensive when two 

much larger people grab one suddenly and without provocation.   

Here, Bob will be charged with assault of Bob.   

BATTERY #2--SUPRA 

Here, Bob and Abe DRAGGED (use of more force) Van into an alley by grabbing him 

(forceful touching) and moving him.  The facts do not state Van consented to this either 

and Bob did not have any legal authority for his actions.   

Thus, Bob will be charged with the battery of dragging Van into the alley.  



AGGRAVATED BATTERY #3--SUPRA, BUT WITH USE OF WEAPONS
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Here, Bob and Abe applied unlawful force upon Van by SEVERELY beating him with 

BRASS KNUCKLES, a weapon used to severely injure the body.  Once again, Bob had 

not legal justifications for his actions of applying harmful force upon Van.   

Bob may be charged with aggravated battery as well.   

FALSE IMPRISONMENT 

False imprisonment is the unlawful confinement of another within fixed boundaries for 

any period of time.   

Here, Bob and Abe intended to confine Van by GRABBING him so as to prevent 

physical escape and then dragging him into an alley.  Alleys make escape more difficult, 

because they have at least two walls and sometimes a dead-end.  This would 

substantially decrease chance of escape. State will also argue Bob had no reason other 

than robbery and battery to hold Van against is will for the period of time necessary to 

complete the robbery and battery.   

Bob does not seem to have any defense.   

Bob will be charged with the crime of false imprisonment.   

KIDNAPPING 

Common Law Kidnapping--under common and old law, kidnapping was taking one out 

of their country or state without authorization and against their will.  Common law rules 

of kidnapping will not apply here.   



Modernly, kidnapping is false imprisonment (SUPRA) plus asportation.  Kidnapping is 

more serious than false imprisonment because asportation (movement) can 

dramatically increase risk of harm to the victim.   

Here, Bob forcefully grabbed and moved (asportation) Van into the alley where a more 

serious harm did occur when Van was severely beaten with brass knuckles.  Van being 

smaller in stature and confined to an ally with two bigger guys severely beating on him 

prevented any reasonable escape.   

Bob will attempt to say kidnapping is like false imprisonment and Van was only dragged 

a few steps rather than state lines.  He will argue there was no substantial asportation.   

The State will successfully counter by saying the asportation element is for prevention 

of risk to victim.  Here, the movement into the alley allowed more time and cover from 

detection when Bob unleashed his furry on Bob.   

Thus, Bob will be charged with kidnapping as well.   

LARCENY
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Larceny is the unlawful taking and caring away personal property of another with the 

specific intent to permanently deprive.   

Here, Bob took SEVERAL ITEMS INCLUDING A RING from Van.  These items seem to 

have been personal property of Van, another.  Bob intended to apparently deprive Van 

of his property, because the violent nature of the taking did not leave room for the 

likelihood of a civil return of his chattel.  

Bob will be charged with larceny of Van's property and ring.     



ROBBERY
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Robbery is defined as larceny (supra) with use of force, fear or intimidation.  

The facts did not state Van consented to the taking of his personal property by Bob.  

Further, Bob had to have used sufficient force to enter Van's pocket and extract the 

items and the ring.  Further, Bob used brass knuckles to beat and incapacitate Van to 

the point where he would be able to easily extract Van's personal property from Van's 

pocket without any resistance.  

Bob may be charged with robbery of Bob as well.    

DEFENSES 

Bob does not seem to have any reasonable defenses based on this fact pattern.  

2.  STATE v. CHARLES 

Conspiracy--Supra 

Charles will argue he never had an agreement with Bob when Bob decided to batter 

and rob Van.  He will further successfully say he did not have any specific intent for any 

of those crimes to be committed.   

The State will have a daunting task at trying to prove specific intent.   

Charles will probably not be charged with Conspiracy.  

RECEIVING STOLEN PROPERTY 

Receiving stolen property is obtaining property stolen from another with the knowledge 

it was stolen and the intent to permanently deprive the rightful owner.  



Here, Charles took the ring which he saw being robbed from Van, another.  Charles had 

scienter of the nature of its acquisition and took it anyway.   

Charles will contend he could not say no to two big guys who just beat Van and then 

gave him the ring, probably as "hush money."  Charles will contend he didn't specifically 

intend to deprive Van because he would give it back.  The facts don't state such a case 

but the facts also abruptly stops with this information.   

Charles may be charged with receiving stolen property, but the State will have a huge 

task in proving intent to deprive element of the crime.  

ACCOMPLICE LIABILITY
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Parties to a crime may be charged for accomplice liability if the intended for that crime 

to occur, had knowledge of its occurrence and actively assisted.   

COMMON LAW 

Under common law, accomplices were separated into Principles in the 1st and second 

degree.  Principles in the 2nd degree were the ones at the scene of the crime but not 

committing the actual crime.  

PRINCIPAL IN THE 2ND DEGREE 

Here, Charles will argue he was not only not committing any of the crimes but he had no 

knowledge ahead of time, nor did he actively assist.   

He will also argue the gratuitous gift was not on a condition that he would thwart the 

authorities or not report the crime.   

He will not be charged with being principle in the second degree. 



ACCESSORY AFTER THE FACT
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He will also argue the gratuitous gift was not on a condition that he would thwart the 

authorities or not report the crime. 

He will not be charged with being accessory after the fact. 

MODERN ACCOMPLICE LIABILITY LAW 

Modernly, all are accessories.  Accessories are liable for all foreseeable natural and 

probably consequence resulting from their accomplices crimes.  However, if the 

accomplice has rendered assistance after the crime has been completed, he would not 

be liable for acts prior.  

There would only be the crime of accessory after the fact. 

Charles may be charged with accessory after-the-fact.

MISPRISON 

3.  STATE v. VAN 

HOMICIDE 

Homicide is the killing of a human being by another.  A human being is one who is born 

and not dead yet.  In California, a viable fetus is also considered a human being. 

Here, Abe, was an alive human being who was killed in an accident. 

There was a homicide. 

CAUSATION 

In order for murder to be proven, there must be both actual and proximate cause. 

ACTUAL CAUSE: But for Van stabbing Abe, Abe would not have died instantly. 



PROXIMATE CAUSE: It is foreseeable that being stabbed by a deadly weapon such as 

a knife, one would sustain life-threatening wounds.  Charles was killed instantly from 

such a wound and thus there is proximate causation as well. 

MURDER
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Murder is the unlawful killing of another with malice aforethought.  Malice can be 

established by one of the following 4 ways: 

MALICE 

1. Felony Murder Rule (FMR)--FMR is the a killing which occurs during the commission 

of one or more of the inherently dangerous felonies.  These felonies are rape, robbery, 

burglary, arson, mayhem and the like. 

Here, Van was not in the commission of one of the above-motioned felonies and thus 

malice may not be established for FMR. 

2. Specific Intent--Malice can be achieved if the defendant actually and specifically 

wanted to kill. 

Here, the State will argue Van carried a knife, a deadly object used for killing, and took it 

out to use it against Abe.  The state will also say Van was RAGING and most likely to 

get revenge for Abe beating him earlier. 

Van will argue he never intended to kill for no reason.  Van will attempt to say he was 

merely protecting himself. 

If the State charges Van with Murder, we would have to go to the degrees. 

3. Intent to commit great bodily harm/injury--one needs to only intend to create great 

bodily injury to created the intent needed to establish malice. 



Here, the State will also argue that carrying a knife and approaching Abe to stab his 

was a reckless act creating great bodily harm.  State will say Van could have stepped 

away and retreated because they were not indoors or a place where escape was not 

possible. 

4. Wanton and reckless act showing careless disregard for human life--Malice may be 

established if a defendant realized the risks involved, but acted or omitted to act, and 

that act/omission caused substantial harm.   Does not apply here. 

First Degree Murder
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First degree murder is killing with premeditation and deliberation and those killing 

enumerated by legislation such as: lying and wait, use of explosives, use of armor-

piercing bullets, and the like. 

The State will argue Van carried a knife in anticipation of meeting with Bob and Abe one 

day.  When Van saw his chance at Abe, he HID his knife behind his back.  The State 

will argue this was a deliberate plan and premeditation to kill Abe. 

Van will argue he was just holding his knife ready to defend himself if the situation 

arose.  He will insist his previous beating led him to believe, even if mistakenly, he 

needed to protect himself from similar harm as before.   

If the State does not charge for first degree murder, we move down to second degree 

murder. 

Second Degree Murder 

Second degree murder is all murder which is not first degree murder, but there is 

malice. 



Here, the State will argue even if first degree doesn't apply, there was malice because 

of the inherently dangerous act of stabbing someone with a knife.  Van will argue there 

was no malice, only self defense.  He will argue he couldn't take any chances because 

he was GRABBED SUDDENLY the last time and was afraid he would have not time to 

react. 

Thus, he was merely preparing for self defense.

If Van is not charged with first degree, he may be charged with second degree murder. 

MITIGATION
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VOLUNTARY MANSLAUGHTER 

Voluntary manslaughter is the intentional killing of a human being with the specific intent 

to kill but with malice being mitigated due to some provocation, or other mitigating 

circumstance. 

Van will argue his killing of Abe resulted with sudden provocation brought about by the 

RAGE he felt from his last beating delivered by Abe. He will argue he did not have 

sufficient time to COOL DOWN.  He will also argue he was acting in self defense 

because Abe was REACHING for potentially BRASS NUCKLES, AGAIN. 

Abe will most likely be charged with voluntary manslaughter. 

INVOLUNTARY MANSLAUGHTER 

Involuntary manslaughter is an unlawful killing of another without the specific intent, but 

with negligence.  Negligence has to be established by the standard of reasonableness.  

The defendant who had a duty of care, breached that duty and that breached caused 

harm, will be criminally liable. 



If all else fails for the State because of property defense by Van, State may try to offer a 

plea deal for involuntary manslaughter so as to get a conviction and reduce court 

expenses. 

DEFENSES
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SELF DEFENSE 

Van will argue he was reasonably and truly afraid for his life when he stabbed Abe as 

Abe was reaching down in his pocket.  He will argue the last time Abe saw him, he 

grabbed brass knuckles from his pocket and severely beat him.   

The State will argue Van could have left the area and called the police rather than stick 

his ground and fight.  

If Van is not successful in his theory of self defense, he will argue for the defense infra.   

IMPERFECT SELF DEFENSE 

Van will say while his tactics were not reasonable, one could foresee the TRAUMA he 

was suffering from when he irrationally attempted to defend himself by stabbing Abe 

before seeing if there was a weapon.   

CRIME PREVENTION 

Van will argue he was also attempting to prevent yet another battery upon himself and 

potentially another robber.  This will not be successful as preemptively deadly attacks 

are not justifiable for situations not showing a threat to his life.  Van will argue based on 

history, his life was in danger and a crime was going to occur.  

This will also fail as a defense.   



DOMESTIC AUTHORITY
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The facts do not say Van was attempting to make an arrest.  Even if he was, as a 

private citizen, he would have had to make the arrest at time of the criminal acts. 



ANSWER B TO QUESTION 2 

1. STATE V. BOB
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ASSAULT/AGGRAVATED ASSAULT 

Assault is the criminal intent to cause an offensive or harmful touching or battery.  

Aggravated assault is when a weapon is used increase the imminent threat of harm 

such as brass knuckles. 

Here, the facts state that Van was a much smaller man than Bob and that Bob 

approached Van and suddenly grabbed him.  The facts are not clear whether Van saw 

Bob and Abe approaching or not but if he did see them approaching then Bob will be 

liable for an aggravated assault.   

BATTERY/AGGRAVATED BATTERY 

A battery is a general intent crime which is the criminal intent to cause an offensive or 

harmful touching of another that does actually cause such an offensive contact.   

Here, Bob grabbed Van and dragged him and then beat him with brass knuckles.  This 

is an aggravated battery because Bob and Abe used brass knuckles to beat Van.  Brass 

knuckles are considered a weapon and weapons used in the battery escalate the 

battery to an aggravated battery.  Bob will be liable for aggravated Battery.

FALSE IMPRISONMENT 

False Imprisonment is a general intent crime which is usually seen as a misdemeanor is 

many jurisdictions but it is the confining of another person to a bounded area defined by 

the actor with no reasonable means of escape.   

Here because Van was grabbed and dragged to an area he was then confined to that 

area while he was beaten and robbed.  Bob may argue that Van had a reasonable 



means to escape if he had been able to get up and run away but the fact that Van was 

grabbed and dragged shows that he was not able to get up and run away and escape 

and then beaten severely thus creating an inability to run away or escape.  A 

reasonable person would have gotten away from such a beating if they had been able 

but two men much larger beating on another man would definitely create an inability to 

escape for that time period.  Bob will be held liable for the crime of False Imprisonment. 

KIDNAPPING
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Kidnapping is a general intent crime which is the confining of another person with no 

reasonable means of escape and then moving them to another location, also known as 

asportation.  Although most jurisdictions require the movement from one location to 

another to be substantial, the state may argue that grabbing Van and dragging him to 

another relocation less out of view was a form of kidnapping.  Van was confined to that 

area and unable to escape on his own and therefore it is possible that Bob will be found 

liable for kidnapping.

ROBBERY 

Robbery is a specific intent crime which is the taking of another’s personal property with 

force or threat of force with the intent to permanently deprive.   

Here, Bob grabbed a man and dragged him with force to a location where he beat the 

man and took several items including a ring.  This is clearly force and a threat of force 

that created a robbery from Van.  Taking of his personal items off of his person is the 

traspassory taking required.  The facts do not state that either Bob or Abe had any 

intent to return the personal items that they took from Bob and it is implied that they had 

the intent to permanently deprive, especially since they gave one item away to someone 

standing nearby.  Bob will be held liable for Robbery of Van. 

LARCENY 



Larceny is a specific intent crime which is the trespassory taking and carrying away of 

another's personal property with the intent to permanently deprive the owner of their 

property.  Usually one can only be found liable for either robbery or larceny because 

they are merely one version of the other.  If for any reason Bob was not found to have 

created enough force against Van to be defined as robbery then the trespassory taking 

of Van's personal items, meaning without his consent, and taking them away with the 

intent to permanently deprive will hold Bob liable for Larceny of Van's belongings.   

SOLICITATION
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Solicitation is the asking of another to commit a crime. The asking may be implied 

through words or conduct and does not necessarily need to be in expressed words. 

Here, Bob and Abe gave Charles a piece of stolen property thus implying a request that 

he receive the stolen property.  It may have been implied in order to buy Charles silence 

and create him as part of the criminal conduct so that he would not expose them or call 

the police on them but that is not clear on the facts.  What is clear is that giving Charles 

a ring was asking him to commit a crime through implication and conduct.  Bob can be 

found liable for solicitation. 

Merger Rule 

Solicitation merges with the target crime or with conspiracy.  If Charles is found to be a 

co-conspirator then the solicitation of Charles to commit a crime will merge with 

conspiracy.   

CONSPIRACY 

Conspiracy is a specific intent crime which is an agreement between two or more 

people to commit a crime.  In the minority view it was required merely to have an 

agreement but the modern view requires an overt act in furtherance of the crime. 



Here, the facts do not state that there was an agreement expressed between Abe and 

Bob but it is implied based on their actions that they agreed to commit the crime of 

robbery of Van as they worked in cohorts together to grab Van and drag him aside and 

then beat him and take his belongings. 

Overt Act in Furtherance:

34 

There is clearly an overt act in furtherance of the crime based on the fact that they did 

actually carry brass knuckles on their person in order to accomplish this criminal 

conduct.  Bob also did grab Van and drag him and beat him and rob him thus an overt 

act element has been fulfilled. 

Bob is liable for Conspiracy with Abe. 

Co-conspiracy Liability/Pinkerton Rule 

According to the Pinkerton Rule of co-conspiracy liability, any fellow conspirators can be 

held liable for the other conspirator's acts and crimes that were completed in 

furtherance of the target crime conspired to.  Because Bob and Abe were co-

conspirators then they will be held liable for any crimes that were completed in 

furtherance of the target crime of attacking, assaulting, battering and robbing Van.   

ACCOMPLICE LIABILITY

Accomplice Liability is the act of encouraging or counseling another to commit a crime, 

mere presence is not enough, aiding must be active.  Here, it can be argued that Bob 

was an accomplice to Charles in aiding his crime e of receipt of stolen property 

discussed infra.  Bob not only aided but he gave the ring to Charles after Charles 

watched the whole crime happen.   



The facts are not clear as to any counseling of Abe but he definitely worked in cohorts 

with Abe to grab Van and attack him and create the robbery therefore Bob is held liable 

for accomplice liability for Abe and possibly with Charles. 

Accessory/Principal
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An accessory to a crime is one who aids before or during the crime another who is in 

the commission of a crime.  A principal is the one who actually commits the crime and is 

present at the crime.  Bob is the principal of the crimes of assault, battery and robbery 

of Van.  Bob may be an accessory before the fact for Charles. 

DEFENSES 

Withdrawal 

Any defense of withdrawal would need to show the defendant withdrawing or trying to 

stop the criminal behavior prior to the crime.  Bob showed no attempt to withdraw on 

these facts. 

There are no valid defenses for Bob. 

CONCLUSION 

Bob will be found liable for conspiracy, Assault, Battery, Robbery or Larceny, False 

Imprisonment with no appropriate defenses.



2. STATE V. CHARLES
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SOLICITATION 

Solicitation is the asking of another to commit a crime. 

Here, Charles did not ask anyone to commit a crime but it can be argued by the state 

that his watching of Abe and Bob while they beat another person and stole from him 

was an implied invitation to be part of the criminal behavior.  The asking may be implied 

by actions or conduct and does not need to be expressed through words.  Charles 

made no movement or conduct or actions that obviously asked to participate in a crime 

with Bob and Abe.  Charles will probably not be found liable for solicitation. 

Merger-defines supra 

Charles probably will not be found liable for solicitation so there is no merging of 

solicitation to a higher crime. 

CONSPIRACY-defined supra 

Charles may have been found to impliedly conspire with Abe and Bob as he watched 

them committing the criminal conduct to Van.  The facts do not state any conduct or 

behavior that would indicate an agreement with Abe or Bob accept merely watching 

them attack him and steal from him.  Charles probably will not be held liable for 

conspiracy on the attack of Van but his taking of the stolen ring may be found to be an 

agreement with Abe and Bob thus creating a conspiracy regarding the robbery of the 

ring. 

Co-Conspirator Liability/Pinkerton Rule-defined supra 

If Charles is found to have impliedly agreed to conspire in the taking of the ring from 

Van then he will be held liable for all of Bob and Abe's crimes that were involved in the 

furtherance of the taking of the ring. 



RECEIPT OF STOLEN PROPERTY
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Receipt of Stolen Property is the receiving of stolen goods by the defendant who knows 

that they are stolen and the defendant has the intent to permanently deprive the owner 

of the property of the goods. 

Here, Charles watched Abe and Bob take the items including the ring from Van and 

when Abe and Bob gave Charles the stolen ring it was clear that he knew it was stolen 

from Van.  Charles did not give the ring back to Van nor do the facts indicate that he 

meant to return the item to Van therefore it is implied on these facts that Charles had an 

intention of keeping the ring and permanently depriving Van of his property.  Charles 

can be found liable for the receipt of stolen property. 

ACCOMPLICE LIABILITY-defined supra 

Charles stood by and watched Abe and Bob attack and steal from Van.  While this may 

be morally apprehensible it is not illegal and does not indicate accomplice liability.  Mere 

silence and presence is not enough.  Aiding must be active.  If Charles had said 

encouraging words or even nodded his head then this would have been seen as 

accomplice liability but his watching quietly with no behavior indicating encouragement 

does not hold him liable for accomplice liability. 

Accessory After the Fact 

Someone who assists a criminal after the crime in either hiding or aiding and abetting 

them is considered an accessory after the fact.  The state may argue that Charles 

receipt of the stolen property was a way for Bob and Abe to get rid of the hot goods and 

therefore aided Bob and Abe in their robbery and attack on Van.  An accessory must 

have the intent of helping the criminal and the target crime and the facts do not state 

any evidence of Charles having an intent to help Abe and Bob.  Charles probably 

cannot be found liable for an accessory after the fact. 



DEFENSES
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Mistake 

Mistake is a defense when it negates the criminal intent for a specific intent crime even 

if the mistake is unreasonable.  Charles may argue that the receipt of stolen property 

was a mistake but the facts do not indicate that he made any effort to correct his 

mistake or that he felt a mistake occurred when he took the ring from Bob and Abe.   

Duress 

Duress is a defense used when the defendant felt fear of imminent threat of harm to 

himself or someone else in close relationship to him and that the threat was reasonable.  

Charles may argue that he took the ring from Bob and Abe in fear of what they might do 

to him if he did not take the ring.  Bob and Abe clearly were larger men that just beat 

another man severely in front of Charles.  It might be reasonable to assume that 

Charles would be afraid that Abe and Bob were threatening to him and if he did not take 

the stolen property of the ring that he could fear of an imminent and immediate threat 

that Bob and Abe would begin immediately beating him and robbing from him.  If 

Charles felt any immediate threat from Bob and Abe, this would be a valid defense for 

him. 

CONCLUSION 

Charles will be found liable for receipt of stolen property but will probably have a valid 

defense of duress. 

3. STATE V. VAN 

MURDER 

Murder is the intentional and unlawful killing of another human being with malice 

aforethought.   



Here, Van killed Abe but whether or not it will be murder will depend on whether his acts 

were legally justified. 

HOMICIDE

39 

 

Homicide is the killing of another human being. A human being is considered dead 

when their internal organs such as their heart stop functioning or when their brain 

activity ceases. Here, the facts state that Abe died thus we have a homicide by Van. 

CAUSATION 

Actual Cause 

The actual cause is found by using the "but for" test asking but for the defendant's 

actions, the victim would not be dead.

Here, but for Van's actions Abe would not be dead.  But for Van stabbing Abe with a 

knife, Abe would not be dead.  Van is the actual cause of Abe's death.

Proximate Cause 

A defendant is only liable for consequences that are reasonably foreseeable at the time 

of the injury and are not too remote or improbable. 

Here, it is reasonably foreseeable that when you take out a knife and stab someone 

with it that they will be injured and possibly die from that action.  This is not too remote 

or improbable and is a foreseeable consequence of that action.  Van will be found to be 

the proximate cause of Abe's death.

MALICE 



Malice aforethought is defined through four factors, intent to kill, intent to cause serious 

bodily harm, a depraved heart and/or felony murder.  If Van was found to have malice 

aforethought then he will be found guilty of murder. 

Intent to Kill
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When defendant's actions are substantially certain to cause death to the victim. 

Here, it is not clear on the facts if Van had an intent to kill but when one uses a knife it is 

seen as a deadly weapon then it is implied that there is an intent to kill and Van used a 

knife to stab Abe.  It can be implied by the weapon used and the actions of Van that he 

intended to kill Abe. 

Intent to Cause Serious Bodily Harm 

When defendant acts with knowledge that his actions pose a significant threat of serious 

injury or death to the victim yet he continues with the actions. 

Van stabbing a knife into Abe can be considered an act to at least intend to cause 

serious bodily harm. A knife is a weapon such that using it on another human being is 

more likely than not to cause serious bodily harm. It is not expressed in the facts but 

implied by Van's conduct that he knew that stabbing Abe with a knife would cause 

serious bodily harm if not death and yet he continued anyway. Van can be seen as 

having the intent to cause serious bodily harm. 

Depraved Heart 

Defendant acts with a conscious disregard of his actions posing extreme recklessness 

towards the injury or harm to another.

Here, Van took a knife and stabbed Abe with it which would at least be in reckless 

disregard for human life at the level of gross recklessness.  This action pose a 



substantial threat of harm or injury to Abe.  Van would be seen as having a depraved 

heart at the very minimum of malice aforethought.

Felony Murder
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A killing that occurs during the commission of a felonious independent crime that is 

inherently dangerous. 

Here, Van was not in the commission of a felonious crime when he ran across Abe and 

stabbed him so the felony murder doctrine would not apply to these facts. 

FIRST DEGREE MURDER 

First Degree Murder is the intentional killing of another human being with malice 

aforethought and premeditation.   

The state may argue that Van had premeditation as well as malice aforethought and 

that Van would be liable for first degree murder of Abe. 

Premeditation 

Premeditation is the deliberate and conscious planning ahead of time to commit the 

murder. There are two main views on premeditation.

The Carroll theory: The theory of premeditation set forth in the Carroll case stated that 

there was premeditation if there was deliberate and purposeful thought to the 

defendant's actions.  The state may argue that Van carried a knife on him and when he 

saw Abe pulled the knife out and hid it behind his back and this constituted purposeful 

and deliberate thought enough to be considered premeditation. Van will argue that he 

was carrying the knife for his own protection only. 



The Anderson Theory: The view of premeditation set forth by the Anderson Case stated 

that premeditation is found by a preconceived design and that no time is too short to 

formulate such a design.  The state may argue that Van carrying his knife on his person 

and pulling it out and hiding it behind his back was the manifestation of a preconceived 

design that was formulated upon his seeing Abe.  Again, Van may argue that his knife 

was only carried on his person for self protection.

Based on premeditation, Van could be found liable for First Degree Murder. 

SECOND DEGREE MURDER
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Murder in the second degree is defined as the intentional killing of another human being 

with malice aforethought, gross recklessness or a depraved heart.   

As discussed supra Van can be found to have one of the four factors to define malice 

aforethought through either the intent to kill, the intent to cause serious bodily harm or a 

depraved heart.  Van could be found liable for second degree murder. 

DEFENSES 

Self Defense 

When the defendant acted with reasonable force without inciting the need on himself 

uses force reasonably necessary to protect himself.  

Here, Van felt a need to protect himself which was brought on from his previous attack 

from Abe.  The use of self defense in most jurisdictions must be such that the defendant 

did not provoke this need himself.  Van did not provoke Abe to attack him on these 

facts.  However, Abe will argue that as he was walking down the street he did not even 

notice Van and was merely putting his hands in his pocket.  Van will argue that because 

of Abe's prior attack on Van that Van feared for his safety and that his use of self 

defense was not unreasonable. Van was not attacked to the point of fearing for his life 

from Abe or Bob prior to the incident where he pulled his knife and the State may argue 



that Van's need to use deadly force was unreasonable.  If Van's use of a deadly 

weapon to protect himself is seen as excessive then he can claim imperfect self 

defense. 

Imperfect Self Defense
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When force is required that may be unreasonable but honest belief that it is needed to 

protect himself or if the defendant brought the action on himself by instigating the 

situation or escalating a situation. 

Here, Van may argue that his use of deadly force against Abe was reasonable to him on 

a subjective level based on the history of not only being attacked so violently but that 

actual recent attack having come from Abe directly. The state may argue as stated 

above that when Abe and Bob attacked Van prior to the knife incident it was not with 

deadly force and it was not life threatening so that it was unreasonable for Van to use 

deadly force to protect himself.  Also based on the analysis of voluntary manslaughter 

infra Van may be justified in his attack and killing of Abe and Imperfect Self Defense 

would be a valid defense for Van. 

Reasonable Person 

The need for reasonable self defense is actually measured subjectively if a person with 

that reasonable experience and situation is found to be reasonable in his belief.  Based 

on this level, Van will probably be seen as having a reasonable need for self defense 

against Abe. 

Van will probably be found to have been reasonable in his belief that he needed to 

protect himself from Abe and either Self Defense will be a valid defense for him or at the 

very lease imperfect self defense based on voluntary manslaughter will be a valid 

defense for him. 

 



Mistake-defined supra
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Mistake is only a defense if it can show that it negated the intent required for a specific 

intent crime so if Van is found to have intended to kill Abe then a defense of mistake 

can negate the intent to kill element of murder.  Van may argue that it was a mistake to 

have stabbed Abe but the fact that he held the knife behind his back and then stabbed 

Abe is evidence against a mistake and leans more towards purposeful actions. Mistake 

will probably not be a valid defense for Van. 

VOLUNTARY MANSLAUGHTER 

When a defendant is provoked such that a reasonable person would be provoked into 

such a passionate act without adequate cooling time  

Adequate Provocation:  

When Van saw Abe walking towards him, the facts state that he suddenly felt fear and 

rage.  The adequate provocation must be such that a reasonable person would be 

provoked to such a rage or heat of passion.  The state may argue that it is not 

reasonable to have someone walking down the street putting their hands in their 

pockets to incite a person to such rage and fear however, because of Van's previous 

attack from Abe the court will probably find it reasonable that Van would think that Abe 

might be carrying his brass knuckles and might be planning another attack knowing now 

that Abe had the propensity to cause him such harm.  The court will probably find that 

Van was reasonably and adequately provoked to rage. 

No adequate Cooling Time: 

Another element of Voluntary Manslaughter is that upon the adequate provocation, 

there is not enough time for the rage or provocation to cool down and for the defendant 

to have found a calmer state of mind.  Here, Van was walking down the street and his 

rage and fear were provoked upon seeing Abe and then Abe continued to come closer 

and closer to him thus provoking a more intense feeling which would be the opposite of 



adequate cooling time.  It is reasonable that there was no adequate cooling time for Van 

after being provoked to such rage and fear upon the sight of Abe.   

Van will probably be found to have committed Voluntary Manslaughter because of the 

provocation being reasonable upon seeing Abe and there being no adequate cooling 

time. 

INVOLUNTARY MANSLAUGHTER
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Involuntary Manslaughter is the unintentional killing of another human being with gross 

negligence.  

Here, Van's stabbing of Abe was intentional and it created an instantaneous result of 

Abe's death.  It would be hard for Van to argue that this was gross negligence.  Van 

probably will not be found liable for Involuntary Manslaughter. 

CONCLUSION 

Van will be held liable for Murder of Abe but will have a valid defense of Self Defense 

and can at least mitigate the murder down to Voluntary Manslaughter. 


