
Question 4 

After dinner, Alvin felt ill.  Although he thought he might have indigestion, he was short 
of breath and was experiencing chest pains, well-known symptoms of a heart attack. He 
drove himself to the emergency room at a local hospital. 

At the emergency room, Alvin described his symptoms to Nick, an experienced 
screening nurse.  Donna was the physician on duty.  She had already worked a 
fourteen-hour shift and was eager to go home.  Without examining Alvin, Donna 
concluded that he had indigestion, relying on Nick’s statement of his symptoms. She 
sent him home, recommending that he take some bicarbonate of soda. 

On the drive home, Alvin collapsed behind the wheel of his car.  He veered into 
oncoming traffic, struck a truck, and died instantly.  If Alvin had been examined by 
Donna, he would not have collapsed behind the wheel of his car. 

With what crimes, if any, can Donna reasonably be charged?  Discuss. 
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ANSWER A TO QUESTION 4 

I. State vs. Donna
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Did Donna's act result in a homicide of Alvin? 

Homicide is an act of a human being that causes the death of another human.  Here, 

the main issue will arise when determining whether Donna was the legal cause of 

Alvin's death. 

Actual cause is determined by use of the but for test.  But for Donna diagnosing Alvin 

"without examining Alvin," who was experiencing well-known symptoms of a heart 

attack, he would not have been released to drive himself home and collapse behind the 

wheel resulting in his death.  Donna is the actual cause of Alvin's death.

Proximate/legal cause is determined where the accused in justly held liable for the 

results of the foreseeable injury her acts caused.  Where the injury is a result of an 

independent unforeseeable act, then the accused may not be held to be the legal cause 

of the injury, but where the injury is dependent upon the accused acts or the intervening 

cause is foreseeable, the accused would most likely be the legal cause of the injury.  

Here, the facts state that "if Alvin had been examined by Donna, he would not have 

collapsed behind the wheel of his car," thus it can be inferred that the intervening heart 

attack was a foreseeable consequence of Donna's failure to examine Alvin therefore 

Donna is most likely the proximate/legal cause of Alvin's death due to his heart attack 

and collapse while driving himself home. 

Also, Donna may also be considered to have a special relationship as a treating 

physician which would arguably create a duty to reasonably aid Alvin, and here Donna 

does not reasonably provide aid to Alvin because she had "already worked a fourteen-

hour shift and was eager to go home, thus it can be inferred that Donna did not perform 

her duty to act, thus she is the legal cause of Alvin's death.



Murder
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Commonly, murder is the killing of a human being with malice aforethought.  Malice 

aforethought is present when there are no facts to mitigate the crime to manslaughter, 

and there is the presence of at least one of the following mental states: Intent to kill, 

Intent to cause great bodily harm, reckless disregard for an unjustifiable and substantial 

risk to human life, and during commission of inherently dangerous felony. 

Intent to Kill 

The accused must exhibit an intention to kill the victim.  Here, Donna does not have an 

intent to kill Alvin, thus this mental state would not be applicable.

Intent to Cause Bodily Harm 

Here there are no facts present to indicate Donna possessed the intention to cause 

serious bodily harm on Alvin, thus this mental statement would not be applicable.

Reckless disregard 

Here, the facts state that Donna, being eager to go home after a fourteen-hour shift, 

failed to examine Alvin before diagnosing Alvin and sending him home, thus it can be 

argued by the state that she reckless disregarded the potential for injury to Alvin.  

Donna may argue that she relied on Nick, an experienced screening nurse's" 

explanation of the symptoms, in order to diagnose Alvin, however, the facts state that if 

Donna would have examined him, then he would not have collapsed, therefore it can be 

inferred that Donna recklessly disregarded a risk of injury to life that she should have 

known existed due to the well known symptoms of heart attack exhibited by Alvin 

including chest pains and short breath, therefore Donna would reasonably be charged 

with common law murder under a theory of reckless disregard for human life. 



First Degree Murder
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First degree murder occurs where there is premeditation and deliberation done prior to 

the killing.  Here, Donna does not intend to kill Alvin, so 1st degree murder would not 

apply. 

Second Murder 

All other killings that are not premeditated may be considered 2nd degree murder where 

there is the presence of malice.  Here, Donna did not intend to kill Alvin, but she may 

have acted in a way that unreasonably and unjustifiably disregarded a known risk to 

human life.  Here, if Donna would have examined him, then Alvin would not have 

collapsed, therefore it can be inferred that Donna recklessly disregarded a risk of injury 

to life therefore she would be reasonably charged with 2nd degree murder. 

Manslaughter is the killing of a human being without malice aforethought, but with 

adequate provocation.  Here, Donna was not provoked when she failed to examine 

Alvin, thus it can be inferred that Donna cannot be reasonably charged with 

manslaughter at common law. 

Involuntary Manslaughter 

Involuntary manslaughter is present where the accused acted intentionally and 

disregarded a risk to human life that she did not know was present, but should have 

known.  Here, Donna did not commit an intentional act that caused Alvin's death, but 

she failed to examine Alvin which ultimately caused his death.  The facts state that "if 

Alvin had been examined by Donna, he would not have collapsed behind the wheel of 

his car," thus it can be inferred that Donna, who is a physician, should have known by 

the symptoms described by Nick and her experience as a physician, that Alvin was 

possibly suffering from heart attack symptoms, and in the very least those symptoms 

required her to examine Alvin to make sure it was merely indigestion.  The fact that 

Donna was eager to go home have caused her disregard for a risk of life that she 



should have known existed, thus it can be inferred that Donna may reasonably be 

charged with involuntary manslaughter. 
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ANSWER B TO QUESTION 4 

STATE v. DONNA
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HOMICIDE 

Homicide is the unlawful killing of another, which includes murder and manslaughter.  In 

this case, Alvin collapsed behind the wheel of his car and was killed after being 

examined and misdiagnosed by a physician, Donna.  Therefore, we must examine the 

question of whether a homicide occurred in this case.   

MURDER 

Murder is the unlawful killing of another with malice aforethought.  Malice aforethought 

can be proven in one of four ways: (1) Intent to kill; (2) intent to inflict serious bodily 

injury; (3) an extremely reckless disregard for an unjustifiably high risk to human life; or 

(4) under the Felony Murder Doctrine.  Here, the prosecution will argue that Donna 

displayed an extremely reckless disregard for an unjustifiably high risk to Alvin's life by 

failing to thoroughly examine him in the ER and then misdiagnosing him.  Thus, Donna 

killed Alvin with malice aforethought.   

Causation 

Actual 

To sustain a conviction for murder or manslaughter, the prosecution must show that 

Alvin's death would not have occurred in the absence of Donna's conduct.  Actual 

causation is determined through application of the "but for" test.  Here, the prosecution 

will argue that Alvin's death would not have occurred but for Donna's failure to conduct 

a thorough examination of him and subsequent misdiagnosis of his condition.  

Therefore, the prosecution will successfully establish actual causation.   

Proximate 



To sustain a conviction for murder or manslaughter, the prosecution must show that 

Alvin's death was foreseeable and that there was no intervening event which would 

break the chain of causation.  In this regard, the prosecution will argue that it is 

foreseeable that Alvin's death would occur as a result of Donna's failure to conduct a 

thorough examination of him and subsequent misdiagnosis of his condition.  Thus, 

proximate causation will be successfully established.

Affirmative Duty to Act
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One has an affirmative duty to act if: (1) there is a special relationship between the 

parties; or (2) there is a contractual obligation to do so; or (3) there is a statutory 

requirement to do so; or (4) the defendant has voluntarily assumed the duty of plaintiff's 

care; or (5) the defendant has created the peril.  In this case, the prosecution will argue 

that Donna was contractually obligated to perform a thorough examination of Alvin 

under a doctor-patient contract based on the fact that Alvin had entered the ER and 

Donna was the physician on duty at the time that Alvin entered the ER.  Therefore, 

Donna had an affirmative duty to perform a thorough examination of Alvin.  Her failure 

to do so constitutes an omission of her duty. 

Felony Murder Doctrine 

Under the Felony Murder Doctrine, a first degree murder charge is applied to any death 

which occurs during commission of or in the attempt of a dangerous felony (burglary, 

arson, rape, robbery and/or kidnapping).  However, there is no evidence to indicate that 

Donna was committing or attempting any dangerous felony at the time of Alvin's death.  

As such, the Felony Murder Doctrine does not apply here.   

First Degree Murder 

First degree murder is the unlawful killing of another with premeditation and 

deliberation, and specific intent to kill.  However, there is no evidence to indicate that 



Donna specifically intended to kill Alvin.  Therefore, Donna may not properly be charged 

with first degree murder in this case. 

Second Degree Murder
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Second degree murder is the unlawful killing of another with a state of mind 

characterized as a wanton or an extremely reckless disregard for an unjustifiably high 

risk to human life.  All murder other than first degree murder is second degree murder, 

which is a malice crime.  Here, the prosecution will argue that Donna displayed an 

extremely reckless disregard for the high risk to Alvin's life by failing to conduct a 

thorough examination of him and by her subsequent misdiagnosis of his condition.  As 

such, Donna may properly be charged with second degree murder. 

Voluntary Manslaughter 

Voluntary manslaughter is a killing that would be murder but for the existence of 

adequate provocation.  Provocation is adequate only if: (1) it was a provocation that 

would arouse sudden and intense passions in the mind of an ordinary person causing 

him to lose self control; and (2) the defendant was in fact provoked; and (3) there was 

not adequate time between provocation and killing for the passions of a reasonable 

person to cool; and (4) the defendant in fact did not cool off between provocation and 

killing.  However, there is no evidence to indicate the existence of adequate provocation 

in this case. 

Involuntary Manslaughter 

Involuntary manslaughter is an unintentional killing which occurs as a result of 

defendant's gross criminal negligence or during commission of a misdemeanor (under 

the Misdemeanor Manslaughter Rule).  Alvin's death did not occur during commission of 

a misdemeanor by Donna.   

 



Criminal Negligence
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However, the defense may argue that Alvin's death was unintentional and that Donna 

displayed a conscious disregard for a substantial and unjustifiable risk to Alvin's life.  

Further, Donna's state of mind was insufficiently wanton to sustain a conviction for 

second degree murder.  A Trier of fact will likely agree with this argument and, as a 

result, the defense will be successful in mitigating Donna's murder charge to involuntary 

manslaughter.   

DEFENSES 

There are no viable defenses available to Donna.   

CONCLUSION 

Donna is guilty of involuntary manslaughter. 


