
QUESTION 4 

33 
 

In a series of nighttime burglaries, a burglar broke into houses when the owners were 
away and stole items of value.  The burglar ate cookies found at each house and 
therefore became known as the “cookie bandit.” 

Wanting to protect his property and prevent a burglary while he was out of town for the 
weekend, Dan planned to lace some cookies with cyanide and leave them on his  
kitchen counter.  He believed his plan was lawful because he had been told by a police 
officer that he could use deadly force to prevent a burglary.  He asked his friend Ann to 
help him obtain cyanide.  She tried to talk him out of his plan, but he assured her that it 
was lawful.  She then got him some cyanide.  He laced some cookies with it, left them 
on the kitchen counter, and went out of town for the weekend. 

During Dan’s absence, his neighbor Jane entered his house, together with her five-year-
old son, Victor.  Each weekend, Jane cleaned Dan’s house.  While Jane was cleaning, 
Victor found the cookies, ate one, and died. 

1. With what crimes, if any, can Dan reasonably be charged, and what defenses, if any, 
can he reasonably raise?  Discuss. 

2. With what crimes, if any, can Ann reasonably be charged, and what defenses, if any,   
can she reasonably raise?  Discuss.  

 
 
 
 
 
 
 
 

 
 
 



Answer A  to Question 4 

Dan (D) 

Ann (A) 

Victor (V) 

1. With what crimes, if any, can Dan reasonably be charged, and what defenses, if 

any, can he reasonably raise? 

Solicitation 
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The inciting and inducing of another to commit an unlawful act.  

When D asked A for her help in obtaining cyanide for the purpose of baking poisonous 

cookies, which he intended any burglars to eat, he incited A to commit a crime because 

poisoning another person is not lawful.  Even though A initially objected, she did 

eventually agree and D both incited and induced A to commit an unlawful act.  

D will be found guilty of solicitation. 

Conspiracy  

The agreement between two or more people to commit an unlawful act, or to commit a 

lawful act through unlawful means.  

The facts show that D had an intent to poison any burglar who entered his home while 

he was away and that he enlisted the aid of A to help him accomplish this goal.  

Because poisoning another human being is not lawful, in addition to the fact that D did 

so with the knowledge that it would likely cause death, which is also unlawful, D agreed 

to commit an unlawful act with A.   

D will be found guilty of conspiracy. 



Pinkerton's Rule 
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Any crime, which is committed in furtherance of the crime and which is the reasonably 

foreseeable or probable result of the crimes being committed by the conspirators, will be 

chargeable to all co-conspirators.  

The facts indicate that A and D are co-conspirators and as such D will be held liable for 

any actions which are taken in furtherance of the crime, or which are the reasonably 

foreseeable or probable result of the crime, even if they were crimes committed by A. 

Homicide of V 

The killing of a human being by another human being. 

V died after eating D's poisoned cookie.  

Causation  

D must be both the actual cause and the proximate cause of V's death.  

Actual 

But for D lacing cookies with cyanide and placing them on his counter, V would not have 

eaten the cookies and then died. 

D is the actual cause of V's death. 

Proximate 

It was reasonably foreseeable that when D created a poisonous cookie and 

subsequently placed them in the open in his home, that V could potentially eat one of 

the cookies and die as a result.  D will argue that his home is private and it was 

unforeseeable that V would be in his home while he was away.  However, the facts 

indicate that Jane, V's mother, cleaned D's home every weekend and thus it was 



foreseeable that V and his mother would be in D's home and that either of them would 

eat one of the cookies.  

Thus D is the proximate cause of V's death. 

Murder 
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The malicious killing of another with malice aforethought.  

Murder may be shown through the intent to kill, the intent to cause serious bodily harm, 

actions committed with a reckless and wanton disregard for life (a depraved heart), or 

through the felony murder rule.  

First-Degree Murder 

First-degree murder may be shown through the specific intent to kill, with premeditation 

and deliberation, where there is no cooling down period.  It may also be shown through 

the general and special felony rule, or through poison, bombing, or lying in wait.  

Here the facts do not provide any information indicating that D had a specific intent to 

kill V, nor was he in the commission of a felony that was not linked to the death.  

However, D did intentionally poison the cookies which he then left on the counter with 

the intent that a burglar would eat one and then die.  While there was not a specific 

intent to kill V, the use of poison with the intent to kill is enough to find D guilty of first-

degree murder.  

D will be found guilty of first-degree murder.  

Second- Degree Murder 

Any murder which is not murder in the first degree. 



If D is not found guilty of first-degree murder, due to a defense, he may still be charged 

with second-degree murder if it is shown that D acted with a depraved heart, or that he 

had an intent to kill (regardless of premeditation or deliberation) or cause serious bodily 

harm.  D planned and purchased cyanide, which he then used in the baking of cookies 

with the knowledge, specific intent and malice to possibly cause the death of another.  

The fact that D did not intend V to be the person who was killed by his cookies does not 

excuse the reckless and depraved heart behavior with which D acted. 

D will be found guilty of second-degree murder. 

Defenses 
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Voluntary Manslaughter - Mitigation 

Voluntary manslaughter is murder which has been mitigated due to possible defenses 

used by the defendant.  

D does not qualify for any mitigation and will not be able to use mitigation.  

Justification - Defense of Property 

A landowner may use deadly force to protect their property, if under a reasonable threat 

of harm.  

D was not present at the time of the killing and was certainly not under a reasonable 

threat of harm which would be sufficient to warrant the use of deadly force.   

D will not be successful in a defense of property defense. 

Justification - Crime Prevention 

Deadly force may be used if it reasonable in the prevention of criminal activity. 



No criminal activity actually took place in D's home.  In addition, using poison as a 

means of protecting your home from a potential burglar would also not be deemed 

reasonable.   

D will not be successful in a crime prevention defense. 

Excuse - Mistake of Law 
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D will argue that he had reliable information from a police officer that his actions were 

legal and he therefore did not have the requested mens rea to commit the crimes with 

which he has been charged. However, a mistake of law is not allowed as a valid excuse 

for the use of deadly force and it will not excuse D's behavior.  

D will not be successful in a mistake of law defense.  

Attempted Murder of Burglars 

Murder 

Defined supra. 

Attempt 

A person may be charged with the crime of attempt if it can be shown that the person 

had the specific intent to commit the crime, that the person had the apparent ability to 

commit the crime, that the person took steps beyond preparation and began the 

perpetration of the crime, and that due to a factual rather than just a legal impossibility, 

the crime was not completed.  

Specific Intent 

When D discussed his plan with A and told her that he was permitted to defend his 

home with deadly force and was going to, therefore, bake deadly cookies, it is shown 



that he had the specific intent to commit the crime of murder. 

Apparent Ability 

D did effectively kill a person with the cookies he had intended for the burglars. D 

therefore had the apparent ability to commit murder. 

Preparation versus Perpetration 

D took the steps in preparation, as well as actually committing, the crime of murder, 

thus actually attempting to perpetrate the crime of murder. 

Factual Impossibility 

The reason that the murder of the burglars was not committed was due to a factual 

impossibility.  The burglars did not show up to Dan's home, making it factually 

impossible for them to eat the cookies he had poisoned for them.  This factual 

impossibility does not excuse D from the attempted murder. 

D meets all the requirements of attempt and will be found guilty of attempted murder of 

the burglars.  

2. With what crimes, if any, can Ann reasonably be charged, and what defenses, if 

any, can she reasonable raise?  Discuss. 

Conspiracy  
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Discussed and defined supra.   

A will be found guilty of conspiracy. 

Pinkerton's Rule 

Any crime, which is committed in furtherance of the conspiracy, or which is the 



reasonably foreseeable or probable result of the crimes being committed by the 

conspirators, will be chargeable to all co-conspirators.  

The facts indicate that A and D are co-conspirators and, as such, A will be held liable for 

any actions which are taken in furtherance of the crime, or which are the reasonable, 

foreseeable, or probable result of the crime, even if they were crimes committed by D. 

Accomplice Liability 
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When it can be shown that a person has taken a substantial step in the aiding, abetting, 

or the active assistance of a criminal act, that person may be held liable under, 

accomplice liability, for the crimes committed by the actual perpetrator.  

When A agreed to help D by acquiring the cyanide he required to commit the crime of 

murder, she actively assisted him in the commission of that crime.  A will be held liable 

for the actual perpetration of the crime.  

 
 

  



Answer B to Question 4 
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STATE v. DAN 

SOLICITATION 

 

Solicitation is the enticing, encouraging, and requesting another to commit an unlawful 

act, with the intent that the crime be committed. 

Since there had been a rash of burglaries in the area while owners were away, Dan 

wanted to protect his home while he was going to be away. The bandit would eat 

cookies found at the homes and, therefore, had become known as the cookie bandit. 

Dan decided he was going to lace some cookies with cyanide, and leave them on the 

counter while he was gone, and asked Ann if should could help him obtain cyanide. By 

asking Ann to help obtain the cyanide, he was soliciting her help. He was requesting her 

to help him commit the unlawful act of placing poison in the cookies for the burglars to 

eat. 

Conspiracy is an agreement between two or more people to commit an unlawful act. At 

common law it also required that a step be taken in furtherance of the conspiracy. 

When Dan asked Ann to help him obtain cyanide, and she agreed to help him obtain 

some, there was an agreement. In addition, he had told Ann why he wanted the 

cyanide, to lace some cookies he planned to leave on his counter while he was gone, 

just in case the bandit burglarized his house while he was gone. By planning to poison 

someone, he was intending to commit the unlawful act of murder or battery at the least. 

When she got the cyanide, there was a step in furtherance of the conspiracy. 

Therefore, Dan can be charged with conspiracy. 



HOMICIDE 

Homicide is the killing of a human being by another human being. 

Vic died as a result of eating the poisoned cookies that Dan prepared. 

Thus a killing occurred. 

ACTUAL CAUSE 

But for Dan putting cyanide in the cookies, Vic would not have died. 

PROXIMATE CAUSE 

Vic died as a direct result of eating the poisoned cookies. It is foreseeable that if poison 

is placed in cookies and someone eats them, he could die. 

Therefore, Dan was the proximate cause of Vic's death. 

MURDER 

Murder is defined as the unlawful killing of another with malice aforethought. 

Malice aforethought is established through a desired intent to kill, a desire to cause 

serious bodily injury, reckless and wonton conduct, and felony murder. 

Vic died as a result of eating the cookies laced with cyanide. Thus, there was an 

unlawful killing. 

The State will argue that when Dan decided to lace the cookies with cyanide, knowing 

that ingesting cyanide can cause death, he was showing his desired intent that he 

wanted the person to eat the cookie to die. 
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The State can also argue that Dan knew that cyanide was poison, and even if death 

didn't result a person could become seriously ill. Therefore, it shows his intent to cause 

a serious bodily injury. 

The State will also argue that, by placing cyanide in a cookie that someone might eat, 

shows a conscious disregard for human life. Therefore, the state can show he was 

showing a depraved heart. 

Malice has been established. 

Dan can be charged with murder. 

FIRST-DEGREE MURDER 

First-degree murder requires that there be premeditation and deliberation, or felony 

murder. It can also be found if the state proves that there was, the use of poison, lying 

in wait, bombing or terrorism. 

The State will argue that when Dan decided to make the cookies and lace them with 

cyanide, he was premeditating or contemplating, how the killing should take place. 

Deliberation is a way of showing the death was coldblooded, that it was calculated. In 

deciding to lace the cookies, Dan calculated how he could best get at the burglars. The 

fact that it was Vic who ate the cookies doesn't change the fact that the death was 

premeditated. 

In addition, the state will also argue that Dan used Cyanide to poison the cookies. Thus, 

the killing was a result of poison because Vic ate the poisoned cookies. 

TRANSFERRED INTENT 

Dan will argue that he never intended to kill Vic. He made the cookies with the idea that, 

if the cookie bandit came, he would be the one eating the cookies. 
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However, the State will counter that although Dan intended the cookies for the cookie 

bandit, his intent to harm would be transferred to the actual victim, Vic. 

Therefore, Dan can be charged with first-degree murder. 

SECOND-DEGREE MURDER 

Second-degree murder is all murder not found to be first-degree murder. 

If the State cannot prove first-degree murder, it will request the court to give second 

degree. 

DEFENSES 

DEFENSE OF PROPERTY 

One may use reasonable force to protect one's property. 

Dan will argue that he knew that burglars were hitting homes when the residents were 

gone and therefore, he was merely trying to protect his home from would be thieves. 

The State will counter, that by using poison, Dan used unreasonable force to protect his 

property. Poison would be considered deadly force and that is never appropriate for 

defending property. 

This defense will fail. 

CRIME PREVENTION 

One may use reasonable force to prevent a crime. 
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Dan will argue again that he knew that burglars were hitting homes when the residents 

were gone, therefore, he was merely trying to prevent a crime from occurring. 

The State will counter that by using poison, Dan used unreasonable force to prevent the 

crime. Poison would be considered deadly force and that is never appropriate for crime 

prevention unless there is a serious felony actively being committed and lives are at 

stake. 

MISTAKE OF LAW 

Mistake can be a defense to a specific intent crime. As such, first-degree murder is a 

specific intent crime. 

Dan will argue that he had been told by a police officer that he could use deadly force to 

prevent a burglary. Dan will argue that he made his determination based on that 

conversation. 

The State will argue that deadly force is acceptable if there is an imminent threat to life 

and safety, but Dan wasn't even going to be home; therefore, there was no reason to 

use deadly force. He was protecting property, not himself. 

INVOLUNTARY MANSLAUGHTER 

An unintended killing without malice aforethought. 

Dan will argue that his actions may have been criminally negligent, but that he never 

intended to kill Vic. He completely forgot that Jane came to clean his house, and then 

Jane often brought her son with her. His actions may have been wrong, but he never 

intended to kill Vic. 

His request will fail. He may be able to get it reduced from first to second-degree 

murder, but this would be doubtful. 
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BATTERY 

Is the placing for force upon another with the intent to cause a harmful or offensive 

touching. 

When Dan placed the poison in the cookies, he intended by his volitional act of placing 

the poison in the mixture, to cause a harmful touching. The poison would cause death 

or serious injury; therefore it would be offensive. 

STATE v. ANN 

CONSPIRACY 

Defined and discussed supra 

PINKERTON’S RULE 

A co-conspirator can be liable for all crimes committed in furtherance of the conspiracy. 

Since Ann is a co-conspirator, and she was fully aware of what Dan's plans were, she 

can be charged with 

Homicide -defined and discussed supra 

Murder - defined and discussed supra 

First Degree - defined and discussed supra 

Second Degree -defined and discussed supra 

Involuntary Manslaughter - defined and discussed supra. 
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Battery - defined and discussed supra. 

ACCOMPLICE 

An accomplice is someone who aids or abets another to commit an unlawful act. 

Ann can be charged as an accessory before the fact. By obtaining the cyanide for Dan 

to aid him in preparing the cookies, she gave aid before the act was done. She knew 

what he planned to do, and by giving aid showed her intent that the crime be committed. 

As an accomplice, she can be liable for all foreseeable crimes that result from the 

unlawful act. 

Modernly, she can only be found liable for the intended crimes that resulted. 

MISTAKE OF LAW 

Mistake of law is never a defense to a crime. 

Ann will argue that she tried to talk him out of it, but Dan had assured her that his act of 

poisoning the cookies was lawful because he had talked with a police officer. Even if it 

comes from a police officer if it is wrong, it is wrong. 

Mistake of law would not be a valid defense. 
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